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Case No. EC-99-553

COMES NOW Kansas City Power & Light Company ("KCPL") and for its

Suggestions In Response to the Commission's February 17, 2000, Order Concerning

Show Cause Hearing, states as follows :

1 . On February 17, 2000, the Missouri Pubic Service Commission

("Commission") issued its Order Concerning Show Cause Hearing ("Order") in this

matter in which it directed the parties to address the following issues :

A .

	

Whether or not the Commission has jurisdiction over the Complaint
filed herein by GS Technology Operating Company, Inc., doing
business as GST Steel Company, insofar as it concerns the
reasonableness of the rates and charges made to GS Technology
Operating Company, Inc., doing business as GST Steel Company,
by Kansas City Power & Light Company, inasmuch as it is not
perfected pursuant to Section 386.390 .1, RSMo?

B .

	

Whether or not the Commission has jurisdiction over the Complaint
filed herein by GS Technology Operating Company, Inc ., doing
business as GST Steel Company, inasmuch the contract of the
parties requires that disputes between them be resolved through
arbitration?

GS TECHNOLOGY OPERATING,
COMPANY, INC . dlbla,
GST STEEL COMPANY,

)

j

Complainant, )

V . )

)
KANSAS CITY POWER & LIGHT, )
COMPANY, )

Respondent. )



KCPL respectfully submits the following suggestions in compliance with the

Commission's Order.

Section 386.390.1 Requires Perfection Prior To Filing A
Complaint Regarding The Reasonableness Of Rates

2 .

	

As the Commission noted in its Order, the tribunal may raise the issue of

jurisdiction

	

any time,

	

sua sponte.

	

J . DEVINE,

	

MISSOURI

	

CIVIL

	

PLEADING

	

&

PRACTICE, sec. 9-3 (1986) . The Commission has properly requested legal analysis

and argument regarding whether GS Technology Operating Company, Inc . d/b/a GST

Steel Company ("GST") may bring a complaint regarding the reasonableness of rates

without having met the prerequisites of Section 386 .390 .1, which states :

Complaint may be made by the commission of its own motion, or by
the public counsel or any corporation or person, chamber of
commerce, board of trade, or any civic, commercial, mercantile,
traffic, agricultural or manufacturing association or organization, or
any body politic or municipal corporation, by petition or complaint in
writing, setting forth any act or thing done or omitted to be done by
any corporation, person or public utility, including any rule,
regulation or charge heretofore established or fixed by or for any
corporation, person or public utility, in violation, or claimed to be in
violation, of any provision of law, or of any rule or order or decision
of the commission ; provided, that no complaint shall be entertained
by the commission, except upon its own motion, as to the
reasonableness of any rates or charges of any gas, electrical,
water, sewer, or telephone corporation, unless the same be signed
by the public counsel or the mayor or the president or chairman of
the board of aldermen or a majority of the council, commission or
other legislative body of any city, town, village or county . within
which the alleged violation occurred, or not less than twenty-five
consumers or purchasers, or prospective consumers or purchasers,
of such gas, electricity, water, sewer or telephone service .
(emphasis added)

3 .

	

Section 386 .390.1 (and 4 CSR 240-2 .070(3)) requires that any complaint

regarding the reasonableness of rates be signed by: (1) the Office of Public Counsel ;

(2) the mayor or the president or chairman of the board of aldermen or a majority of the



council, commission or other legislative body of any city, town, village or county, within

which the alleged violation occurred ; or (3) not less than twenty-five (25) consumers or

purchasers, or prospective consumers or purchasers, of such gas, electricity, water,

sewer or telephone service (hereafter referred to as "perfection") . It is clear from the

plain language of Section 386 .390.1 and previous Commission rulings that perfection is

a condition precedent to the Commission's jurisdiction . The Commission has also

correctly observed that :

GST has not perfected its Complaint by any of these three
alternative methods. If such perfection is, in fact, required, then the
Commission lacks subject matter jurisdiction over the portion of
GST's complaint directed to the reasonableness of KCPL's rates,
and must dismiss that issue. (Order, pp . 6-7) (emphasis added .)

4.

	

In 1993, the Commission carefully considered this identical issue in forty-

four (44) separate complaint proceedings brought by AT&T' involving the rates of

various local exchange companies. In each case, the Commission came to the

conclusion that Section 386.390 .1 required the complainant to perfect its complaint by

having at least twenty-five (25) customers sign the complaint involving the rates of a

public utility . See Order Granting Motion To Dismiss, Case Nos. TC-93-58, TC-93-59,

' It should also be noted GST's counsel, Mr . Paul S . DeFord, represented AT&T in each of these rate
complaint proceedings.

TC-93-60, TC-93-61, TC-93-62, TC-93-63, TC-93-64, TC-93-65, TC-93-66, TC-93-67,

TC-93-68, TC-93-69, TC-93-70, TC-93-71, TC-93-72, TC-93-73, TC-93-74, TC-93-75,

TC-93-76, TC-93-77, TC-93-78, TC-93-79, TC-93-80, TC-93-81, TC-93-82, TC-93-83,

TC-93-84, TC-93-85, TC-93-86, TC-93-87, TC-93-88, TC-93-89, TC-93-90, TC-93-91,

TC-93-92, TC-93-93, TC-93-94, TC-93-95, TC-93-96, TC-93-97, TC-93-98, TC-93-99,



TC-93-100, TC-93-101 .2 In each of these orders, the Commission reached the

conclusion that the Complaint was required to be dismissed for failure to meet the

prerequisites of Section 386 . 390 .1 :

Although not cited in AT&T's complaint, or in any of the pleadings
filed in this case, the question of the possible applicability of Section
386.390.1 was raised in some of the other 43 AT&T complaint cases, and
the Commission deems it appropriate to address the impact of that statute
on the present proceeding . . . .

Section 386.390.1, along with its sister statute § 393.260 .1, which
deals with gas, electricity, water, and sewer corporations, are the only
statutes specifically authorizing a complaint as to the rates or prices
charged by the various utilities regulated by the Public Service
Commission, whereas the language of § 386 .330 .2 is more general . It is
an oft-cited axiom of statutory construction that where there are two
separate statutes pertaining to the same subject matter, the two statutes
must be read together, and where provisions of the more specific statute
conflicts with the provisions of the more general statute, the provisions of
the specific statute must hold sway over the general statute . . . . Thus
§ 386 .390 .1's provisions with respect to complaints regarding rates takes
precedence over § 386 .330 .2 . AT&T has neither pleaded § 386 .390 .1,
nor has it met the preconditions listed therein for filing complaints as to
rates : therefore its complaints are required to be dismissed. (emphasis
added) (citations omitted) .

5 .

	

More recently, in 1997, the Commission again interpreted Section

386 .390.1 in a case involving a rate complaint brought by MCI Telecommunications

Corporation and a number of other interexchange telecommunications companies

against Southwestern Bell Telephone Company ("SWBT") . See

	

Report & Order, MCI

v. Southwestern Bell Tel . Co . , Case No. TC-97-303 (September 16, 1997)(Attachment

No . 2)

	

Although the complaint against SWBT was brought by MCI and 28 co-

2 Attached to this pleading is a small sample of the orders issued by Commission . See Order Granting
Motion To Dismiss Case Nos. TC-93-58, TC-93-62, TC-93-96, and TC-93-101 (Attachment No. 1) . The
orders in each case were substantially similar, but were issued on June 20, June 29, and July 20, 1993 .
Unfortunately, the quality of the reproduction leaves something to be desired since the orders were only
available from the Commission's Records Room on microfilm .



complainants (and subsequently amended to include 31 co-complainants), the

Commission found that a number of the co-complainants were not purchasers of the

SWBT intrastate services, and that other co-complainants failed to appear . Finding that

the absence of these co-complainants brought the number of complainants below the

minimum number of 25, the Commission dismissed the complaint for failure to meet the

statutory requirement of Section 386.390 .1 : "The Commission must conclude that this

complaint as to the reasonableness of SWBT's rates was not filed by a party who has

standing to file such a complaint under section 386 .390." (Report & Order, p . 10)

6.

	

The courts have also recognized that Section 386 .390.1 has an exception

that denies a single consumer standing to bring a complaint regarding the rates of a

public utility. In State ex rel . Jackson County v . Public Serv. Comm'n, 532 S .W.2d 20

(Mo. App . 1973), the Court observed :

Section 386.390, heretofore quoted, prior to the exception therein
allows for complaints to be filed against utility companies . The
exception therein pertains specifically to rates and limits those who
may complain to governmental bodies through the 'mayor,'
'president or chairman of the board of aldermen,' a 'majority of the
council, commission or other legislative body' of any city, town,
village or county or'twenty-five consumers.'

7 .

	

The Missouri Supreme Court has recognized "that it was never intended

that every citizen might participate in any case." See State ex rel . Dyer v . Public

Serv. Comm'n , 341 S .W.2d 795, 797 (Mo . 1960) ; State ex rel . Laundry, Inc . v . Public

Serv . Comm'n , 34 S.W .2d 37, 41 (Mo. 1931) . By requiring that any complaint

relating to the reasonableness of rates be signed by a minimum of (twenty-five) 25

consumers or prospective customers, the Missouri General Assembly recognized



that the Commission could be inundated with complaint cases if each member of the

public had standing to challenge the reasonableness of electric rates .

8.

	

Based upon the Commission's previous application of Section 386.390.1

and Missouri case law, KCPL believes it is clear that GST has failed to perfect its

Complaint regarding its allegations relating to the "reasonableness" of the rates

contained in GST's Special Contract or KCPL's tariffed rates approved by this

Commission. As a result, the Commission should, sua sponte, dismiss those sections

of GST's Complaint that relate to the reasonableness of KCPL's rates since it has failed

to perfect its Complaint, as required by Section 386.390.1 .

Section 393.260 .1 Requires Perfection Prior To Filing A
Complaint Regarding The Adequacy Of Electric Service

9 .

	

With regard to GST's request for an investigation into the adequacy and

quality of KCPL's service, KCPL does not believe that Section 386.390 .1 requires

perfection before a complaint can be heard by the Commission . However, Section

393 .260.1 imposes similar perfection requirements for any complaint regarding the

adequacy and quality of service, including specifically "the voltage of the current

supplied for light, heat or power." Section 393.260 (1) & (2) state :

393.260 . 1 . Upon the complaint in writing of the mayor or the
president or chairman of the board of aldermen, or a majority of the
council, commission or other legislative body of any city, town,
village or county within which the alleged violation occurred, or by
not less than twenty-five consumers or purchasers, or prospective
consumers or purchasers of such gas, electricity , water or sewer,
as to the illuminating_ power, purity, pressure or price of gas, the
efficiency of the electric incandescent lamp supply, the voltage of
the current supplied for light, heat or power, or price of electricity
sold and delivered in such municipality, or the purity, pressure or
price of water or the adequacy, sanitation or price of sewer service,
the commission shall investigate as to the cause of such complaint .
(emphasis added .)



2 . When such complaint is made, the commission may, by its
agents, examiners and inspectors, inspect the works, system, plant,
devices, appliances and methods used by such person or
corporation in manufacturing, transmitting and supplying such gas,
electricity or water or furnishing said sewer service, and may
examine or cause to be examined the books and papers of such
person or corporation pertaining to the manufacture, sale,
transmitting and supplying of such gas, electricity or water or
furnishing of such sewer service.

10 .

	

Prior to the filing of the instant complaint and throughout this proceeding,

GST has made false allegations in various forums regarding the quality of service

provided by KCPL. KCPL has filed extensive testimony that demonstrates that its

service meets or exceeds industry standards, is safe and adequate, and otherwise

reliable . While KCPL looks forward to presenting these matters to the Commission in

this proceeding to remove the cloud that GST has created by its unfounded allegations

regarding the adequacy and reliability of KCPL's service, the fact remains that once

again GST has failed to satisfy the requirements imposed by the Missouri General

Assembly .

11 .

	

Moreover, what remains of GST's case relates to the Hawthorn Incident .

The Commission is already conducting an investigation of the Hawthorn incident, and

has ordered Staff to file its Report no later than June 8, 2000.

	

See Order Directing

Filing, Case No. ES-99-581 (February 9, 2000). The Commission should not duplicate

this ongoing investigation as a part of this proceeding .

12.

	

For all of the foregoing reasons, the Commission, sua sponte, should find

that GST's Complaint regarding KCPL's rates must be dismissed for failure to meet the

prerequisites of Section 393.260 .1 .



Binding Arbitration Under The Contract

13 .

	

The contract between KCPL and GST contains an arbitration provision .

Section 7 .5 of the contract reads as follows :

Dispute Resolution . Any controversy or claim arising out of or
relating to this Agreement, or the breach thereof, shall be settled by
arbitration administered by the American Arbitration Association in
accordance with its Commercial arbitration Rules, and judgment on
the award rendered by the arbitrator(s) may be entered in any court
having jurisdiction thereof.

14 .

	

Nothing in this provision purports to divest the Commission of any

jurisdiction it may have .

	

In fact, Section 7.2 of the Special Contract specifically states

that the contract does not divest the Commission of jurisdiction .

Commission Authority . This Agreement is in all respects made
subject to the jurisdiction and authority of the Commission.
Notwithstanding any other provisions in this Agreement, nothing in
the Agreement shall be construed as divesting or attempting_to
divest the Commission . . . of its . . . iurisdiction . . .(emphasis added) .

15.

	

Arbitration is a contractual right of the parties to the contract . Ernst v.

Tallahassee , 527 F . Supp. 1141 (N .D . Fla 1981) . An arbitration provision sets out a

contractual right of each of the parties to compel to arbitrate any dispute that the party

may wish to have arbitrated .

	

In the instant case, neither of the parties to the Special

Contract has sought to compel the other party to arbitrate the disputes giving rise to the

instant proceeding .

	

Both KCPL and GST were fully aware of their rights to arbitrate

their dispute . GST chose to file its petition before the Commission and KCPL has

answered . Both parties have proceeded before the Commission through extensive

discovery and pre-hearing preparation . Neither party has expressed any interest in

invoking the arbitration clause contained in the Special Contract . Due to the extensive

proceedings before the Commission and the extent of the pre-hearing preparation, it is



likely that both parties have lost their right to arbitration under the Special Contract

through waiver.

16 .

	

Missouri courts have found that "(t)here is a presumption against finding a

waiver of a right to arbitrate a claim." Fru-Con Const. Co . v . Southwestern

Redevelopment Corp. II , 908 S .W . 2d 741, 745 (Mo. App . E.D. 1995).

	

But waiver will

be found in certain instances .

In order to establish that a party has waived its right to arbitration,
the opposing party must show that : (1) the party knows of its
existing right to arbitrate ; (2) the party acted inconsistently with its
right to arbitrate ; and (3) the party's inconsistent acts prejudiced the
opponent. Reis v. Peabody Coal Co., 935 S.W. 2d 625, 630 (Mo.
App . E .D . 1996.)

17 .

	

KCPL and GST knew of their arbitration rights and both have acted

inconsistently with their rights by proceeding before the Commission in the instant

proceeding . Further, a court is likely to find that prejudice to both parties has occurred if

the issue is raised . The Reis court, at 631 stated :

Lost evidence, duplication of efforts, use of discovery
methods unavailable in arbitration, or litigation of substantial
issues may constitute prejudice . (Citation omitted .)
Although delay in requesting arbitration by itself does not
constitute prejudice, "delay and the moving party's trial
oriented activity are material factors in assessing prejudice ."
Fraser v. Merrill Lynch Pierce, Fenner & Smith, Inc . , 817
F .2d 250, 252 (4"' Cir . 1987) .

Prejudice can also result when a party loses a motion on the
merits and then attempts to invoke arbitration, or when a
party postpones invoking arbitration, causing "his adversary
to incur unnecessary delay or expense ." Kramer v.
Hammond , 943 F .2d 176,179 (2"° Cir . 1991) .



matters currently before the Commission .

18.

	

In light of the history of this proceeding before the Commission, it is very

likely that a court would rule that both parties have waived their right to arbitrate the

In summary, the Special Contract explicitly provides that its arbitration provision

does not divest the Commission of jurisdiction over the matters involved in this

proceeding . Further, arbitration is a right of the parties to the contract . They may

exercise this right as they see fit . In the instant case, they have chosen not to seek

arbitration .

	

Finally, it is likely the - parties have waived their right to arbitration by

progressing so far before the Commission . Under the foregoing circumstances, it

appears that the arbitration provision of the Special Contract does not divest the

Commission of its jurisdiction over the matters relating to the instant controversy

between KCPL and GST. As stated earlier, however, GST's failure to perfect its

complaint regarding the reasonableness of rates and adequacy of service mandates

dismissal of those sections of GST's Complaint .

	

In addition, the Commission should

dismiss GST's remaining allegations since GST has failed to state claims upon which

relief may be granted .

The Commission Should Dismiss GST's Complaint In Its
Entirety Since The Commission Lacks The Requisite
Statutory Authority To Grant The Relief Sought by GST

19 .

	

In a long line of cases, the Missouri Supreme Court has held that as an

administrative body, the Commission has no power to order a refund, declare or enforce

any principle of law or equity, determine damages, construe contracts or enforce

contracts . Wilshire Constr . Co. v. Union Elec . Co. , 463 S.W.2d 903, 905 (Mo . 1971) ;

Kansas City Power & Light Co. v . Buzard , 168 S.W.2d 1044, 1046 (Mo. 1943); May



Dep't Stores Co. v . Union Elec . Light & Power Co. , 107 S .W.2d 41, 48 (Mo. 1937) ;

Laundry, 34 S .W .2d at 45; see DeMaranville v. Fee Fee Trunk Sewer, Inc . , 573 S .W.2d

674, 676 (Mo.App. 1978) ; Hoffman v. Public Serv . Comm'n , 530 S .W.2d 434, 438

(Mo.App. 1975); Katz Drug Co. v . Kansas City Power & Light Co. , 303 S.W.2d 672, 679

(Mo.App. 1957).

20. In its complaint and subsequent pleadings, GST has asked the

Commission to grant equitable relief and monetary damages. As the Commission has

already ruled in other orders issued in this proceeding 3 and as Missouri Courts have

held, the Commission lacks the statutory authority to grant GST: (1) equitable relief by

calculating incremental costs as if Hawthorn continued to operate; (2) money damages

by requiring KCPL to pay GST any insurance proceeds ; and/or (3) otherwise altering

the terms of the contract between KCPL and GST . See KCPL's Response to GST's

Motion to Compel Production of Documents, for Directed Findings Concerning

Information Controlled by KCPL, and for Interim Relief, pp . 17-20 (filed March 3, 2000) .

KCPL is in no way suggesting that the Commission lacks the authority to rule that the

Special Contract is no longer "just and reasonable ." The contractual rights of KCPL and

GST cannot abrogate the Commission's authority to establish just and reasonable rates .

May, 107 S .W.2d at 48. If the Commission determines that the rate KCPL charges GST

under the Special Contract is no longer just and reasonable, it is clear that the

Commission has the authority to rescind the Special Contract and place GST on an

appropriate tariff . But, it is also clear that the Commission lacks the authority to grant

the relief sought by GST.

3 See Order Denying Reconsideration, pp . 2-3 (August 19, 1999); Order Regarding Kansas City Power
And Light Company's First Motion To Compel Discovery, pp . 7-8 (November 2, 1999) .



21 .

	

GST has alleged that KCPL's imprudent operation of Hawthorn 5 entitles it

to equitable relief, monetary damage, and/or a unilateral reformation of the Special

Contract . Assuming arguendo that KCPL's imprudent operation of Hawthorn 5 resulted

in the Hawthorn Incident, it does not follow that the Commission has the statutory

authority to grant the relief sought by GST . It does not . Under the Special Contract the

amount of GST's electric bill is determined, in large part, by KCPL's incremental costs .

The Special Contract does not shield GST from unplanned outages .4 The

Commission has no legal basis to order KCPL to assume that Hawthorn 5 is still in

operation when it calculates GST's electric bill . Accordingly, the Commission should

dismiss GST's Complaint in its entirety since the Commission lacks the requisite

statutory authority to grant the relief sought by GST.

WHEREFORE, having fully responded to the Commission's Order Regarding

Show Cause Hearing, Kansas City Power & Light Company respectfully requests that

the Commission consider these suggestions, and adopt the recommendations

contained herein .

On January 26, 1999, KCPL presented GST with a written offer to share the risk relating to the
availability of KCPL's power plants . GST rejected this offer . See Rebuttal Testimony of William H .
Koegel, p . 4 .

12

Respectfully submitted,
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es M . Fischer

	

MO Bar #27543
Fl, CHER & DORITY, P.C.

1 West McCarty, Suite 215
Jefferson City, Missouri 65101
Telephone :

	

(573) 636-6758
Facsimile :

	

(573) 636-0383



Gerald A. Reynolds

	

CT Bar #407871
Kansas City Power & Light Company
P . 0. Box 418679
Kansas City, Missouri 64141-9679
Telephone :

	

(816) 556-2785
Facsimile :

	

(816) 556-2787

Karl Zobrist

	

MO Bar #28325
Timothy G . Swensen

	

MO Bar #48594
Blackwell Sanders Peper Martin LLP
2300 Main Street, Suite 1100
Kansas City, Missouri 64108
Telephone :

	

(816) 983-8000
Facsimile :

	

(816) 983-8080

Attorneys for Kansas City Power &
Light Company



CERTIFICATE OF SERVICE

I do hereby certify that a true and correct copy of the foregoing document has
been hand-delivered or mailed, First Class mail, postage prepaid, this 17th day of
March, 2000, to:

Paul S. DeFord
Lathrop & Gage, L.C .
2345 Grand Avenue, Suite 2500
Kansas City, Missouri 64108

James W . Brew
Christopher C . O'Hara
Brickfield Burchette & Ritts, P.C .
8th Floor, West Tower
1025 Thomas Jefferson Street, N .W.
Washington, DC 20007

John B . Coffman
Office of the Public Counsel
P. O . Box 7800
Jefferson City, Missouri 65102

Dana K . Joyce
Steven T. Dottheim
Lera L. Shemwell
Missouri Public Service
P . O . Box 360
Jefferson City, Missouri 65102

Commission

James M . Fischer



COMMISSION ORDERS:

ATTACHMENT NO. I

1 .

	

AT&T Communications ofthe Southwest, Inc. v. GTE North Incorporated,
Case No. TC-93-58

2.

	

AT&TCommunications ofthe Southwest, Inc . v . Contel ofArkansas, Inc., d/bla
GTE Arkansas, Case No. TC-93-62

3.

	

AT&T Communications ofthe Southwest, Inc . v. Seneca Telephone Company,
Case No . TC-93-96

4.

	

AT&T Communications ofthe Southwest, Inc. v. Contel Systems ofMissouri, Inc.,
dlbla GTE Systems ofMissouri, Case No. TC-93-101
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AM Communications of the Southwest, Inc.,

Complainant,

Contel Systems of Nissouri, Inc.,
d/b/a STS Systems of MsmcurL,

Respondent .

At A M"Laa o! the public Service';
commission told at its_offlce . �+
in Jefferson City on the 20th
day o! July, 1993 .

OORDER ORAMM-IMIO3f TO DIMUSO

On September 10, 1992, Complainant ATAT Communications of the

Southwest, Inc. (AT&T) filed a complaint against Respondent Contol Oystsms of

Missouri, Inc., d/b/a OTf systems of Missouri, (OTS Systsma), alleging that STS

eystsms' charges for access service are too high . At the saes time AT&T filed

complaints against 43 other noncompetitive local exchange telecommunications

companies in the state of Missouri . On October 13, 1992 OTS Systems filed it

Answer, and on October 21, 1992 the Office of the public Counsel filed a !boon

To Dismiss. On November 16, 1992 AT&T filed Suggestion* in opposition to the

public Counsel's Motion to Dismiss . Applications to intervene were filed by

MCI Telecommunications Corporation (NCI) and Southwestern Sell Telephone company

(Southwestern Mill) .

In its complaint AT&T alleges that the amount charged by On systems

for ;weepoiy exchange access service* is substantially higher than the amount

charged by Southwestern Sell for the same services ; that the charges are on their

face excessive and violative o! $192 .200 .1, R.s .mc . Supp. 1992 ; and that the

monopoly exchange access services provide OTI 6yatsw with excessive levels o!



contribution andsooerago eompa!X<'"i0A. On 9ystasIVaccess Charges were set-
in 19"9 and have not Changed nine. that time. AM Claims that the minutes of

use for OTt Oyster' access serrives and resulting revenues have increased

dramatically, while the average cost per minute of providing those services has

declined substantially without a corresponding reduction in rates, and thus

appears to imply that the current access charges are not coat-based.

Additionally, AT&T posits concern that the alleged inequities in access

charges willaffect the then-proposed, now ordered Outstate Calling Area Plan,

!e the establishment of a plan for expanded oalllw moo~ in metrropolitna mad

ostatate axahMOM, Caw No . TO-92-306 (Mo . P.B.C . Report and Order issued

1992), the mandatory network modernisation project, 17 No.

Rog. 10"5, " CBR 2&0-32.100 et sea., and any

Toll: wirier Plan, Re tbe-itissourl--faterZJf aoasai-charge- and iatraMTA 6011

- - poolpool, 29~Mo_"P.9 .C. (R .s.")~1t9-(1987)..

	

Ie its prayer for relief, AT&T seeks to ,

-the_Cemeiielon declare OTx systems' access rates and rate design unlawful,

,"to reduce OTisystems, access charges to just and reasonable levels . AT&T

review or :-vision of the primary

suggests that it is uniquely harmed by the allegedly unreasonably high access

charges, as it has been designated the carrier of last resort in the state of

Missouri, and also la required under state law to charge the same price for

intrastate calls of equivalent distance, accomplished through averaging statewide

costs, while its crVetitore can choose not to serve an area with high access

charges and thereby exclude the higher rates from calculation of the statewide

averages.

OTi aystoms filed an Answer in which it sought dismissal of AT&TIs

complaint. The Office of the Public counsel filed a notion to olwlas on

October 21, 1992, which expressed serious reservations about whether the

complaint was an appropriate way to deal with ATMs concerns, given that access

charges could not ba lowered without a consideration of all relevant factors,

2



gaggestlans in Opposlt~ion to the Public cahNhrelle NotLen to bLooLss.

	

At
k.

careful review of the e "ariesa r1sedings of the parties, research, and anaiysli,

the Commission conelud^s that AT&T's complc%at fails to state a claim upon which

relief can be granted b-,3ause there is no strtutory authority cited which permits

a consideration of AT&T',n allegations in thi^ manner. The Commissionts treatment

of this complaint is cc ":siateat with its treatmet of the other 63 oamplainto

filed by AT&T. In additIon, the Commission ft-ether determines that the principle

of judicial economy dicIntse that AT&T's complaints be dismissed.

An authority "or its complaint, AMT cites the Commission to throw

statutory sections, 5392. "00.6, 1392 .200.1, end §366.330.2, A.S.Mo. Supp. 1992 .1

(lone of these sections is apposite to AT&T's complaint . Section 392 .200.1

basically requires that charges for services rendered by telecommunication

companies must be just and reasonable, and not more than allowed by law, or by

order or decision of the Commission . Nothing is this statute, however,

authorises a utility, or any other person or corporation, to complain about the

rates charged by another utility. Nor does MIT allege that On Systems

charged rates other than those authorised by the Commission, which rates

presumed to be prima facie lawful. 9356.290, N.S.Mo. 1956.

sectlinn,366 .330.2 essentially allows complaints to be made regarding

any thing or act done by a telscosmunLoations company. and other opeolfled

regulated entities, in violation of any provision of law or of the team and

conditions of its franchise or charter or of any order or decision of the_

~__Cammiseion . However, there have been no allegations that-7TH Systems ham been

rchargin+l'scoen_rates,in excess -of what,it hrs been authorised to-do by the'_

11111 references are to A.S .Mc . BuyV. 1992 except where otherwise noted .

3

has

are .

on hhev~r", 1993, AM tiledincluding the ®other rates.

Cammiuioa, and none of_ the--facts- aliegod by ATAT in its complaint can be



4

z ; oe"trnsd to ever ilatLOS by an

:I;,teer of its fraeohise or oharlor. or of

$346::00.1, $346.330 .2 dome cot

r~aaano of rates .

Of am pro=n of law, or of the

ardss or decision of the Commission:

authorise a complaint u to the

Neither does 5392 .400 .6-&4d AT&T in support Of its requested relief,

-fiction _39?a00 .S prwlkesi-"AA-n1aoo` nloatLons ociyany may file aeodplaLat

reasonableness or lsuleoso of sa rate or charge for service offered

'"-'aer

	

o+ided by a noncompetitive or transitionally eeapetitiw tsloccmmunLoatione .

ny~*--ilhilo et first blush $392 .400 .5 dws seem to support AT6T'e Claim,

this subsection cannot be read in isoletion. it is a maxim of statutory

construction that the various sections a ", a single act should bo construed

together as a consistent and homoganscus whale. State me rel . Ask=,

	

v. 0biom

ilectrio Onaragy, 559 S.11.24 216, 221 (No . An. 1977) . Scrutiny of

	

statute

cannot be confined to the words quoted in a partLoular section, but mm.

	

include

the purpose of the act and objectives of the legislation . Leboorits . Star,

300 8.Q.2d 827, 829 (No. App. 1957) . This includes reviewing the total' ti. of the

enactment and construing It In light of "` what is below the surface of ' i words

and yet fairly a part of then. '^

	

Stator mm ral . Sanderson v.

	

- rector,

361 s.w.2d 802, 805 (Mo . bane 1962) .

Taken as a whole, 5392 .400 addresser the enforcement by the Or - "sLon

of the segregation of noncompetitive services from transitionally campe.'Uvo or

competitive services . Subsection 1, for instance, prohibits the Ocamiss , :a from

including expenses which are In any way associated with the provi^'on of

transitionally competitive or eo* titLve tolecoarunieatLons services In =ttinq

rates for noncompetitive services . The remaining subsections are designs :° to aid

!n the implmeentatlon of that prohibition . Per example, subsection 2 p'',video

for the establishment of accounting procedures to assist In Lmplesmnt3. q the

prohibitions subsection 3 provides for the establishment of procedure" for

4



datssaiaing the

	

"service of a tileocamunieat

	

service, wbi" h 'would

nataeally aid in the segregation of amp& »s7 subsection " provides an e caption

to this general prohibition, allowing tfi-i Commission to consider the r-venues

generated by a transitionally competitive or competitive teiecommuni utions

service in setting rates for noncompatitf.ve services where the revenuer gxeaed

the expense of the service plus a roasonr'a1s return on investments subsr"Aion 5

prohibits noncompetitive or transitionally competitive telecommuW -stions

companies from offering transitionally ea-netitive or competitive tolsocr-wniea-

tione services below the cost of such "r--ices, which again aids in sogragation

of expenses and die, ur"s the dev+ter-mast of subsidisat and subacftioc 7

provides the Cosmisa' n with authority to impact the books and records of

noncompetitive or tr - -vitionally competitive telecommunications companies in

ardor to implessatnth " provisions Of the statute .

A close re, 'f q of 5392 . "00 as a whole indicates that the statute

assumes the existence r - a noncompetitive or transitionally competitive teleeam-

murnications canpany whI -h offers either transitionally competitive or competitive - ,

-_._-t--s vice*- in addition '

	

noncompetitive services, and is . aanasrned with the

interrelationship tats

	

" vatWbiargsd for different services offered by the

:campafty,-or, more

	

"Offtealiy . .with.ths possibility that the company's

-"~--msemompstitive servioer -.-a subsidising other services. Then is no indication

=-°anywbare-SA-the statute 'at the legislature contemplated a situation where one

company's teleoommunicr. .ores service is subsidising the telecommunications

service of another comp , ^t rather, the focus is an differing services offered

by the oar company .

	

r

	

"mpany would have a very real interest in challenging

the rates of another

	

)any when the first company offered a service in

competition with the

	

:and company and the noncompetitive services were

subsidising the competitive* services of the second companyk thus, subsection 6

merely provides the r -hanism through which the first eaopany is able to

5



Challenge the-Mood oompsmy 'a rates. 24 eau, withTa t"test Ot'1992,40

a whole, wbseatlee d merely allow sae telecommunications camp" to shall

the reasonableness of the rates Charged by another telecommunications bsspsny OS`"

the grand that the latter company's so+competitivO telecommunications serious

are subsidising the latter company's transitionally competitive or onspetitiVO

services .

This interpretation of $392 .400.6 is also bolstered by a reading of the

heading given to this section by the revisor of statutes, "Noncompetitive

telecommunications services, rates not to cover expenses of competitive services,

exception-complaint nay be filed by another company, purpose--ceomission my

examine records, purpose ." Although the heading was not enacted by the General

Assembly and cannot be relied upon to the extent as though +.t were, "headings and

revisor's catchlines may be pertinent in demonstrating : w the statute has

generally been read and understood." llasdaoa v. n1ehaww, °'0 s.s.2d 714, 716,

n.2 (No. AW,1978( .

Thus AT&T's claim dome sot tall within the ambit of $392 .400.6, as any

subsidy resulting from unreasonably high access charges Mould flow betty

oampanies instead of within a company as contemplated by th-3 statute, and AT&T

has not alleged in its complaint that VTa "me offers servlass which have bean

classified as transitionally competitive or competitive .

Although not cited in AT&T'* complaint, or in any of the pleadings

filed in this case, the question of the possible applicability of (386 .390.1 was

raised in toms of the other 43 AT&T Complaint caps, and the Ccmmisalon dooms it

appropriate to address the \impact of that statute on the rsesent proceeding.

auction 386.390.1 clearly statesn

(910 complaint shall be entertained by the cc^nisaica,
except upon its own motion, as to the reawnablenw" s of any
rates or charge* at any gas, electrical, water, rower, or
telephone corporation, unless the same be signed by the
public counsel or the mayor or the president or chairman of



the Ord TOtF alders" or a majorLtyl'bf the council,
"MOLasian or other legislative body of any city, town,
Likes or County, within which the alleged violation

-scarred, or not lap than treaty-flow consumers or
"~urohasscs, or prospective amarars or purchasers, of such

" ,l,ke, electricity, water, savor, or telephone service .

$386 .390.1 l.S.Mo. sePp' 1986.

386.390.1, along with its sister statute $393 .260 .1, which

deals *pea, ,ically with gas, electric, water, and sewer corporations, are the

only statutne specifically authorising a complaint as to the rates or prices

charged by the various utilities regulated by the Public service CommIsAon,

whereas the Language of $386.!'30.2 is more general .

	

tt in an o::-cited axiom of

atafmt;ay ~ :natruciion that where there are two eaparate atatut"a pertaining-to

,the eaba~sc.' " 9aft
matt,

the twowtatz`es must be read together, and where the

-pioviniois (, ' the sore specific statute conflict with the provisions of the more

Igeneral stet '"e, the provisions of the specific statute must hold crap over the

general @tat-to. hate as rwl . ®loago, lock rsland and Pacitla F-xt1road Onoragr

v. Public laarvice Ooowieslon, 441 s.K.2d 742, 746 (Mo. App . 1969) . BN also City

O! +"to= t . Dsatorth, 560 S.U.2d 846, 846 (Mo. bane 1977) .

	

Thus 9386 .390.1's

provisions eatth respect to complaints regarding rates takes precedence over

9386.330.2 . AT&T lea neither pleaded $386.390 .1, nor has it set the

preconditions Listed therein for filing complaints as to ratest therefore its

complaints are required to be dismissed.

A fundamental problem with AT&T's position is th "i Lack of an

appropriate forum. 1t is impractical and perhaps imF^vsible to "Aran AT&T'@

concerns outside of the contact of a rate case . TI-to Office " the Public

Counsel, which filed a Motion to Dismiss in acme althou^h not all v " the 44 AT&T

complaint eases, expressed concern that access charges not be lm red without

consideration of other relevant factors, including the affect on other rates.

AT&T itself aemits in its Suggestions in opposition that the Commission's duty

7



relevah laetors in setting

other rata and charges of the Respondent, the cost of aapi

to consider

analysis of

imoses*.it* or decreasing equipment nests and any other issue the Commission dame

relevant ."

	

Bugger, "-no in opposition at 2 .

At a min'

	

3 ATMs complaints would almost certainly require audits

of the respondent companies and cost of service studies relating to the

compani*,4' various x '-s designs. It is urclear "bother AT&T sxpetts to undertake

the burden of coadur - Ang the audits and east of service studies itself .

	

Such a

burden in likely to ' ~ on AT&T, u, for example, it hints in its complaint that

the rata charged by the respondent companies are not cost-based. In

v. City o! shntsvill(r, 6468.M.24 130, 133 (Mo. App. 1982), the court, in the

context of a customer challenge to the reasonableness of water rata charged by

a muniaipai corporation not under the jurisdiction of the Publle Service Camels-

sion, affirmed the denial of a declaratory judgment action, noting that the

plaintiff failed to shc» proof that the rate charged bore no relation to the cost

of service as claimed, and thus the plaintiff failed to carry his burden on the

To aimulten-ously mount what in assents would be "" full blown rate

cases would be judicially uneconomic. Nor does the Commission have sufficient

resources to undertake as-lh an endeavor in addition to its normal workload . AT&T

is not, however, without a remedy- It may intervene in the rate caps filed by

loealA.9xchatgs telecommonleations companies and raise- its claims,_&* to tbs

MA aonatiisnoas cf the vat ,) daiwaed rates charged by the companies for monopoly

	

-

Mango &case* servicar .

filed complaints-havr&lrnady initiated rats cases with the Commission, and AT&T

Indeed, 800 r&1 of the companies against whom AT&T

has sought and boon grant-^d intervention in those caps .

In addition, AT4T may have an opportunity to address the issue of

access charges in case No . TR-89-182, in which AT&T previously participated,



to the Commission by the Missouricourt of Appeals for fart

ptoesedlags-is hags 4w mf. OWmarlb P. atlseoar! fb3.tc /aeries Cmssissim,"3%-

1W 3d 886 (NO- APP. .1992t.

	

The reseeded issue L--"Ives the question of whother

--- '~ OTL"orth Inoarporated's oarrLokCohere line charge portion of access charges foi4-,

`	intrastate-interXATX traffic should be reduced to achieve parity with the rates

for-0tiastate iatraLATA traffic. Although that case specifically

imolwd On Worth, On North and On systems have become a part of OTN Midwest

Incorporated, along with other an companies, pursuant to a Report and order

issued on December e, 1992 in
ease

go. TM-91-1, therefore the remand in TR-s9-182

MY haw the potential to affect other OTN caspaaiea against which AT&T has

brought complaints as well.

AT&T's recitation in its complaint of other matters which can affect

or be affected by the access rates charged by GTR systems only underscores the

Commission's concern with judicial economy . roe example, it is certainly

possible that the Outstate Calling Area Plan and mandatory network modernisation

project, cited by AT&T in its complaint, mad POC Docket No. 91-1"1 on expanded

interconnection with local telephone facilities, not cited by AT&T, may have an

effect on the Amass rates charged by GTS systems and other local exchange

teleoosweioatioee Companies in Missouri, What effect thaw matters might have

an the amount charged as amass rates, either upwards or downwards, cannot be

predicted with any certainty, as the occurrence of such an effect depends on

future events.

	

The best way to address AT&T's coner z.s, therefore, is to do i

on a case-by-caw basis in the content of a general -to caw.

Thus, ewn it AT&T had statutory authori' .y to complain about the

reasonableness of OTN systems' access charges, no ad;nstment to those charges

could be made outside the context of a general rate c"3e, and judicial economy

would require the Comssieaion to dieaiss the complaint . as the Commission would

be unable to grant the relief requested .

9



Mueller, Chs., N-Clure, perking,
and Cruspton, CC., Concur.
alaoheloe, C., Absent .

IS a~1

1 .

	

That the aegp4aiat Mad by AM Communilfatiens of the Soul l

	

at;

Ind. as September 10, 1992 against Coetel Iretear of Fleaouri, I .7o., d/bla STS

Systems o_' Missouri is hereby diemiaaed.

That the applications to intarvno of MCI TolocommunioatLoan

Corporation and Southwestern Sell Telephone Company are hereby diae!sggd as seat.

That this" order shall became effoative on August 9, 1997.

or TTIX COMMON

went Stevart
argcutite Secretary



An': CaOalaiastions of the Southwest, 1W.,

Complainant,

8~11.& Telephone Coepeay,

Respondent-

ORDER QRN'1'=(VWTI0X To DISKI"

ft a Session of the Public
. Comisviaa bald at its office'

in Jefferson City on the 95th
day of June, 1993.

On September 30, 1999, Complainant AT&T Communications of the

Southwest, Inc. (AT&T) filed a complaint against Respondent Seneca Telephone

Can-my (SoeeQa), alleging that Seneca's charges for access service am_,oo high.

]1*~tIsliane time ATST_f_ilod-cca~laiets against_ 43 other noncoepstitiw_-local

exabange telecommunications coepaftios is the state of Missouri . On October 9,

_--

	

-1992 5eneca filed 'an Answer and a Motion to Dismiss and suggestions, and on

Ofoswr 91, -1993 -the Office of the Public counsel filed a Motion to Di:iaaias. on

Kove.-bar 16, 1999 AT&T filed Suggestions in Opposition to Motions to Dismiss of

Respondent and Public Counsel, and on Movsmber 93, 1999 Seneca filed a Reply to

Complainant's suggestions in opposition to Motions to Dimino . Applications to

intervene were filed by MCI Telecomunications Corroration (KCI) and douth"atern

Roll Tlephone company (Southwestern Doll) .

In its complaint AT&T alleges that tht amount charged by Seasca for

sxinepoly exchange access services is subrtantially higher than the mount c4arged

by Southwestern Sell for the same serviasl that the charges are on their face

excessive and violative of $397 .200 .1, R.s.Mo . $urn. 19991 and that the monopoly

exchange access services provide Seneca with excessive levels of contribution and



discourse Cotlt" NoseVe access charrAra set in Its? rusuaft to

Oommissien omdat In as me a)esewl latarsm i~emaw OW 1+0eswssri WA

laol, ever ram P.i.c. (see*) 836, 600, 604 (1966) . AM appears to imply that the

rates set in 1987 ware not cost-based, and claim that the minutes of use for

e@nsca's access services and resulting revenues have increased dramatically,

while the~avesags Cost poi minute of providing thoe~+ services has declined

substantially without a corresponding reduction in rates.

Additionally, AT&T posits concern that the alleged inequities in access

charges will affect the then-proposed, now ordered Outatats Calling Area Plan,

SO the 4etabllah~t of a plan for Oorpaudsd as111W soc^lw !a s»tronolltio, and

ont8e4ts -4206aopee, Caw No. TO-92-306 (Mom P.S.C.~ 'R,aport and Order issued

r 33,-

	

1992), - the_- mandatory

	

natwrk

	

rodernisation

	

pro)

No . Ripe 1049,4_CBR 140-32.100 a"sg., and any review or revision of the

Primary Toil ca;Xler Plan, As the lrissoerl lsterlarA &somas charge and fntratrrA

toll pock, 29 Mo m P.B .C. (1.8.)

to have the commission declare

and to reduce seneca-m same@ Charges to just and reasonable levels. AT&T

suggests that it is uniquely harmed by the allegedly unreasonably high aaoeaa

charges, as it has bssn designated the carrier of last resort in the state of

Missouri, and also is required under state law to charge the ease price for

intrastate calls of equivalent distance, accomplished through averaging statewide

cost@, while its competitors can choose not to Mervs an area with high access
charges and thereby exclude the higher rates from calculation of the statewide

averages .

Sonsca filed an Answer in which it asserted a number of affirmative

defenses, as well as a Motion to Dismiss which listed several grounds for

dismissal . On November 16, 1992 AT&T filed Bug"atione in opposition to %*time

to Dismiss of Respondent and Public Counsel, and on November 23, 1992 Ssnsca

249 (1987) . 2n its prayer for relief, AT&T seeks

sensca`a access rates and rate design unlawful,

2



As tbb OsamisOLM Ms detla'aleed that an of the Oremadr, propounded me writ MA

to dispesitlve of AM'i'bbeplatet, it sass se wad to ddraso the other issues

raised by the yartiss. After a careful review of the " sriecs pleadings of the

parties, research, and analysis, the Commission ocnclud s that AT&T's complaint

fail* to state a claim upon which relief can be Bran' -d because there is no

statutory authority cited *Mob permits a consideration ~! AT&T's allegations in

this manner. in addition, the Commission further detew '.nes that the principle

of judicial economy dictates that AT&T's complaints be O .immissed .

As authority for its complaint, AT&T cites Vie Commission to thrre

statutory sections, $393 .400.6, 9392 .200.1, and 9386.330 .2, A.6.No . 6upp. 1992' .

Hose-of the" sections is apposite to AT&T's complaint.

	

Section 392 .200 .1

basically requires that charges for services rendered by teleccmmunicatiors

companies must be just and reasonable, and not more than allowed by law, or by

order or daoision of the Cosmisafon. Nothing in tl,ls statute, however,_

authorizes a utility, or ay *that parses or aorporstion, to complain about the

rates Charged by another utility. Nor does AT&T *11096 that sense& has charged

rates other than thorn authorized by-the Commission, which rates are presumed- to ,-

b6 prime facie lawful . 9386 .270 A.s.NNo. 1986 .

section 386 .330.2 essentially allows complaints to be made regarding

any thing or act done by a telecommunleatfcan company, and other specified

regulated entities, in violation of any provision of law or of the term and

conditions of its franchise at charter or of any order or'-decision of the

Caefss et. t~r, there_ have been no_ allegations that saneca has bs~n

acces-rates in, excess of what' it Is: a been authr+rised todo by the

--ociii-iision, and none of, the facts alleged by AT&T in

construed toaver a violation by sense& of any provision of .'a*, or of the toms

3

filed,& amply to o21musaet's suggaatlaes is Oppoeitf ' Notions to Dismiss.

'All references are to A.s.No. 6upp. 1992 except where otherwise noted .



of its franchise se ee

	

r, at of my order or dsoLm"

	

OomisvLoe. Lips .;

#392.200.1. $3u.330.2 does net SUUMLn a oepISAat AS to the ressoaableneee

a±?"T doze 63i1{.IO0.-a- id am -In support 0C-ite -isquested idiot .
.6 protidoss vA toleos-~aicatiom-oo�lay say file a complaint as to the

^-`=1o~se ableaee~:er lawfulness of any rate or charge for service offored or

'

	

'Ldid- by-a eonaaVpetitira or transitionally competitive talscomuaioaticas

company.* While at first blush $392.100.6 does some to support ATMs claim,

this subsection cannot be read in isolation. it is a maxim of statutory

construction that the various sections of a mingle act should be construed

together as a consistent and homogeneous whole. /tats am rap . Asboroft v. colon

Sisctrlo Aospaew, 559 S.W.2d 216, 221 (No. App. 1977) . Scrutiny of a statute

cannot be confined to the words quoted in a partLoular section, but must include

the purpose of the aft and objectives of the legislation., mboowtts v. Spas,

300 S.W.2d $27, 529 (No. App. 1957) . This Lnolud-a reviewing the totality of the

enactment and construing it in light of I" what is below the surface of the words

and yet fairly a part of thm. 0 0	hatean ref . aenQeaom v. Proctor,

361 S.W.2d 502, $05 (Mo. banc 1962) .

Taken as a whole, $392 .100 addresses the onforcomat by the Osmmiesion

of the segregation of noncompetitive services from transitionally ca~petitive or

competitive seniors . Subsection 1, for instance, prohibits the Commission from

including expenses which are in any way associated with the provisioa of

transitionally cmpstitL" or am~petitive telecommunications sereime in setting

rates for noncompetitive services. The remaining subsections ar - -9saLgned to aid

is the implementation of that prohibition. For example, subsr ion 2 provides

for the establishment of accounting procedure* to assist In ' glemuting the

prohibition# subsection 3 provides for the establishment of voceduree for

determining the cost of service of a telecmmunicatLane servi i, which would

4



" "
naturally~the

	

no a ties e! ~"go

	

Lea 9 provides an exesiion

to the general prohibilies, allowing the Commission to r"sidw the rsvsilvos

gsnaragd by a transltlosally aasptitive or ocapWtitivi telecommunications

asrvlre in setting rates for aonocswstitiv.e services wham the revenues

the exposse of the service plus a reasonable return on Levostmsnth subsection

prohibits noncompetitive or transitionally oasq*titivs telecammunleatloos

companies from offering treaeltionally competitive or competitive te1SOOmmunioa-

done Services below the cost of such services, which again aide in segregation

of expenses and discourages the development of subeldieel and subsection 7

provides the commission with authority to inspect the books and records of

noncompetitive or transitionally competitive telecommunications companies in

order to implement the provisions of the statute.

A close reading of 9392.600 as a whole indicates that the atatuto

assumes the existence of a noncompetitive or transitionally aampetitive t-lseam-
s

municatione company which offers either transitionally competitive or campT::itive

"SVrri-ea._in addition to rioncompstitive services, and is concerned wil-h, the .

-J` Lat`ir~latienship bntws~n-rat~abar4eQ for different services offered bp'!ho_ .~

-

	

=ame company, o3,-moss specifically, with the possibility that the company's

noncompstitive-saxvieea are subsidising other services . There in no indication

anywhere in the statute that the legislature vontwplated a situation wtoxr one

company's teleccmieunications service is subsidising the telecommunications

Service of another companyh rather, the focus is on differing services offered

by the saw company. A company would have a very real interact in challenging

the rates of another company where the first company offered a service in

competition with the second company and the noncompetitive services wen

subeldiaing the competitive services of the second oaepanyh thus, subsection 6

merely provides the mechanism through which the first company is able to

challenge the second company's rates .

	

In sum, within the context of 9392 ."00



ehallesp the reasonableness of the rates charged by another teleeeewunicat

Oga~q.6a this ground that this lattaa COmpeay "e aoneospstittve t"saemmueidati

services are subsidizing the latter ooapany'a transitionally competitive or

caspmtitive services.

This interpretation of 6394 .400.6 is also bolstered by a reading of the

heading given to this &motion by the revisor of statutes& "Monceepatities

telecommunications services, rates not to cover expenses of competitive services,

em»ptlon--complaint way be filed by another company, purpose--ocasission say

examine records, purpose ." Although the heading was not enacted by the general

Assembly and Cannot be relied upon to the extent as though it worse "headings and

"visor's catchlines my be pertinent in demonstrating how the statute has

generally been read and ends stood.- lisnda*a T. Xisbau&, 670 6.9.4d 714, 716,

Thus hT&V s claim den not fall within the sabit of 6394 .400 .6, an any

subsidy resulting fern unreasonably high access charges would flow bet"W

companies instead of within a company as contemplated by the statute, and it is

rudispated that seneca offers no telecommunications services which have been

classified as transitionally competitive or competitive .

The only other statutory provisions cited by the parties which could

conceivably authorise a complaint such as ATST's are 96386.390 .1 and 366."00,

A.S .No. 1966. Section 386.390.1 is the main statute defining who say bring a

eamplaint and-ca what basis.

	

Section 386.390.1 elms ly states,

(K(o complaint shall be entertained by 'lie comsission,
except upon its own motion, as to the reasr 7bleness of any
rates or charges of any gas, slictrical, "".tee, sever, or
telephone corporation, unless the ssms b- signed by the
public counsel or the mayor or t*,e provider or Chairman of
the board of alderman or a majority of the " -snail, commis-
sion or other legislative body or any city, ' ,in, village or _-
county, within which the alleged violation " ."lifted, or not



7

Lh6'a Lw6nLr-five oemsua6zi or
NEW

X!Masss, or prwpse-
tive consumers or purchasers, a! such gas, electricity#
WaLere newmr, or telephone sor"iee.

\hectioa ?89.400 grants any person, corporation, at public utility the

right to complain an my grounds upon which complaints are allowed to be filed

by other parties . The term "public utility^ is not found in 9366 .390.1'*

otherwise extensive list of who may file a complaint. 6eneca cite* state as rel .

Jackson County v. Iabllo Service Commission, 532 6.W.2d 20 (No . baiw. 19~e), for

he prriyiosition tMt_A86. "00 was intended to give utilities the right to file

complaints against -other nailitin only on matters other than the reasonableness
r of rates:The duplwcs Court very ably posited the question o! the interrelation--

ship bstwoon-j386 .400 and 9366.390 .1 in the came cited by 8eneca% '-

With no effort toward aver-simplification, the question may
be posed--did (366 .400 place a public utility only within
those listed generally in 9386.390 that might complain or
we" they also added to those allowed to complain as to
"rates" in the "exception," i.e., public governmental units
and consemnrs (2S or more)?

state es rQ . Jackson, 3328.W-2d at 26. nowever, the court resolved tt i issues

before it without answering the question it rmised, although it d' 1 quote

extensively from briefs filed by the parties, in which one o! the psrtie 4 argued

that 9366.400 was only intended to give public utilities the right to file

Complaints on matters other than as to the reasonableness o! their ra, ss . 26.

at 27 . The Commission express** no opinion on to the approprietwws -f this

interpretation of the statutes, as AT&T dome not rely on 9]86 ."00.

Instead, hT&T suggests that the portion of 9386.390.1 which %armits

plaints by twenty-five or more customers or purchasers should apply to it, an

Seneca may not have twenty-five purchasers o! exchange access, whereas h1T&T has

far in exo*as o! twenty-five customers . To do otherwise, ATiT maintains, would



ressoesbiwrss of an arches" aosesr prodder's rates.

1silLM 306 .390 .1, alaeg " ith its sister statute 6393.260.1,

deals s"soitcaily with gas, sleetri-, water, and sewer corporations, am ,ths

only statutes specifically authorising a easplaint am to the rates or prises

obarged by there various utilities regulated by the Public Service Commission,

whereas the language of 6366 .330.2 is rors general . 1t is an oft-cited axiom of

statutory construction that where there are two separate statutes pertaining to

the saw subject matter, the two statutes mast be read together, and whe

provisions of the more speciffe statute conflict with the provisions of the more

general statute, the provisions of the specific statute mast hold "my over the

general statute. (tale ex Atil . CAliosPo, Rook Wand mad laolflo Railroad COMpaaW

t. Public service CWMRissicn, 441 6.11 .24 742,1 746 (No. APP. 1969) . sw also city

of RWosm r. Danforth, 560 R.11.2d 8"6, 8&8 (No. bane 1977) . Thus 6366 .390 .1'8

provisions with respect to complaints regarding rates takes precedence Diaz

6.786 .330.2:AT&T has .either pleaded TI66 .390 .1, nor has it mat the precoadi-

dons listed therein for filing canS laints as to rates# therefore, its complaints

are required to be dismissed .

Another fundamental problem with AT&T's position is the lack of an

appropriate totsm.

	

It is impractical and perhaps imp9xsible to addebre AT&T's

n

	

-,ne outside oC ths-context of a rate case. 3n its Notion to Dismiss-and

--,	augqsationo# lineca ~atquss that 11T&'F -U inviting the ce®iu_ion to engage in

angle-iswi ratemakug. The office of the Public Counsel, which filed a notion

!o Dismiss is saes although not all of the H AT&T complaint cases, also

expressed concern that access charges not be lowered without consideration of

other relevant factors, including the affect on other rates.

AT&T's claim in its auggestions in Opposition to Notions to Dismiss of

Respondent and Public Counsel that it is not seeking to engage in single-issue



I As
mfrs","not consistent oleo its oampl&LA d the relic! Sought thtri

distLMo!-trf-1-`o&W'"e&No by 9snsoa:. .note is ra1 . - attsler-cc

GROW of Adsaew'i

	

saillo .esxwlss casid»las, gas N.W.2d 410- so

1979),- bt- stating that the case stands for the proposition that the Commission

_.ay not consider a single factor in determining the justnecn and reasonableness

of a rate, not that the Commission say not determios the justness and reasonable-

case of a single rate. 9owever, a single rate may in essrnoe be considered a

single factor, an any given rate say affect the amount of other rates charged in

order for the company to maintain its revenue regnirament.

AT&T itself admits in its Suggestions in Oyposition that the

Commission'@ duty to consider all relevant factors in determining the justness

and reasonableness of access charges "may very well include the analysis of other

rates and charges of the companies, the cost of capital, increasing or decreasing

equipment costs and any other issue that the Commission dews relevant. "

Suggestions in opposition at 7-0 . At a minimum RTiT's complaints would almost

certainly require audits of the respondent companies and cost of service studios .

relating to the companies' various rate designs. It is unclear whether AT&T -'

expects to undertake the burden of conducting the audits and cost of service

studies itself . Such a burden is likely to be on AT&T, as, for example, it hints

in its co"laiat that the rates charged by the respondent companies are act ',

cost-based .

	

In maid T. City of W ntsville, 695 S .11.2d 130, 133 (no.

19021, the court, in the Context of a customer challenge to the reasonableness

of water rates charged by a municipal corporation not under the jurisdiction of

the public Service Commission, affirmed the denial of a declaratory judgment

action, noting that the plaintiff failed to show proof that the rate charged bore

no relation to the cost of service as claimed, and thus the plaintiff failad,to

carry his burden on the issue.

9



In iwggsstions is Opposition AT&T SlA6wggeets that the Cods"

entertain complaints against Seance and the 43 other local axe

tol~loatians Companies on its own motion. The Commission declines this ;

iavltatira for many of the sass reasons that support the dismissal of AT&T' d ' ;

complaint. To simultaneously mount what in essence would be 44 full blown rate

oases would be judicially uneconomic .

	

Nor does the Commission have sufficient

resources to undertake such an endeavor in addition to Its normal workload. AT&T

is net, however, without a remedy.

	

It may intervene in the rate cases filed by

local exchiimge-.t*leoommunleations companies and raise Its, claims as to the

reasonableness of the rats design and rates charged by the companies for monopoly

exchange access services. Indeed, several of the companies against when AT&T

filed complaints have already Initiated rate cases with the Commission, and AT&T

has sought and been granted intervention in those cases .

=

	

_ ,"'-

	

6"r&T's recitatloA_in its complaint of othsr -wttero which can affaet_

yO-Affected by the AcCesrratem Charged by Seneca only underscores the Comais-

~'s concern with judicial soon--ay. roe example, it is certainly possible that

the owtstate Call Area Plan and mandatory network modernization projsot';sited

by AT&T in Its complaint, and FCC Cockst No. 91-141 on expanded interconnection

with local telephone facilities, not cited by AT&T, may have an effect on the

access rates charged by Senses and other local exchange telecommunications com-

panies in Missouri . What effect thaw matters might have on the amount chariad

w access rates, either upwards or downwards, cannot be predicted with ony

certainty, as the occurrence of such an effect depends on future events . The

beat way to address AT&T's concerns, therefore, is to do so on a case-by-case

basis is the context of a general rate ease.

Thus, even if AT&T had statutory authority to complain about the

reasonableness of Seneca's access charge@, no adjustment to those charges could

be made outside the context of a general rate case, and judicial economy would
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mbls tb_ ant-ths,rsiiet requestsiT:a

1.

	

That the complaint filed by AT&T Communications of the southwest,

Inc . on September 10, 1991 against asnsca Telephone company is hereby dismissed .

1. That the applications to intervene of MCI Telecommunications

Corporation and Southwestern Sell Telephone Company are hereby dismissed as soot .

3 .

	

That this order shall become effective on July 15, 1993 .

By THE COMMISSION

Mueller, Ow., McClure# Perkins,
and Kincheloe, CC., Concur.
C ompton, C., Absent .

Scent etowart
S:ecutlve secretary



Paul " . Dofcd, Charlu " . Ndee, Lathrop A Norslssiat, 2315 Or" Ave.,
2600, FAAals City, no 91109

Gloria NILsu, Attorney, A!6! Oos"=iaationo of the Scuthuest, Inc.,

Carl
MJ1 ~to of lrsae Biyhray, Austin, ?i 79759

gland a. Custis, Carne, Getting, Beans, Garrett and
OoAo, 130 S. bristoo, Suite 200, ft . Louis, NO 63105

Bdrasd J. Cadieu:, legion Attorney, nCI Telecommunications, Corp., 100 a.
Fourth street, 2nd Floor, at. Louis, NO 63102

Jaues C. Strop, OM Arkansas, 1000 On Drive, f.0. loo 307, nentsville, n0
633x5-0307

Offias of the Public Counsel, P.O. Sae 7500, Jefferson City, No 65102
Alfred 0. Richter, or., Betberiee C. Swallow, Southwestern bell t- 'phone Coops"

100 North Tanker, lose 630, at . Louis, n0 63101

Nwk*" tied certified Oepy of OBM in the above-erbersd aase(s) <

slaeesel

VacertMed Copt's

grout Stewart
Breeutive secretary
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AMT Communications of the Southwest, Inc .,

complainant,

Contel of Arkansas, Inc., d/b/a OTi Arkansas,

c:J

	

Respondent .

'ORDER "ANT=-9R!"iIOE TO In-81-ass

At a Session of the Public Service
Commission held at its office
in Jeffereca city an the 20th
day of July, 1993.

On September 10, 1992, Complainant AT&T CoattraLcations of the

Southwest, Inc. (AM) filed a complaint against IED@Pcndsnt rcntsl of Arkansas,

Ioc., d/b/a GTi Arkansas (CTS Arkansas), alleging that 0T! Arkansas' charge. for

access service are too high.

	

At the same time AT&T filed complaint. against

"2 other noncompetitive local exchange telecommunications companies in the state

of Miseoort.

	

On October 13, 1992 OTE Arkansas filed its Answer, and

October 13, 1992 the Office of the Public Counsel filed a Motion To Dismiss . On

November 16, 1992 AT&T filed Suggestions in Opposition to the Public Counsel's

Motion to DLemiss . Applications to intervene were filed by MCI Telecommunications,

Corporation (MCI) and Southwestern Doll Telephone Company (Southwestern sell) .

In its complaint AT&T alleges that the amount charged by OTS Arkansas

for monopoly exchange access services is substantially higher than the amount

charged by Southwestern Sell for the same services ; that the charges are an their

face excessive and violative of 9392 .200.1, R .S .Mo. Supp . 1992 ; and that the

monopoly exchange access services provide OTE Arkansas with excessive levels of

contribution and discourage competition. OTS Arkansas's access charges were sat



in Wttg and haw n~hsa9ad~ since that time. Am 912L that the minutes, of

for o!s Arkansas' Soft" @Wvio" and "rutting r&weu" has increased

drametiesily. shits the ever"* cost par uLnuta of providing the" services has

declined ( fantially without a cnraspondial reduction in rates, and thus

&PPears to

	

-ply that the cement access charges are not cost-based .

: ,""ditiosally, AT&T Posits Concern that the alleged inequities in access

charges will affect the then-proposed, now ordered Outstato Calling Arec Plan,

Be the eetc'41shm ot of a plan for empanded calling soap" !n metroyolltan sod

oatstate 021raang", case so . TO-92-306 (Mo. P.B.C. Report and Order issued

December 23, 1992), the mandatory network modernisation project, 17 Mo.

009 . 10"5, 4 Cn 260-32 .100 et see., and any review or revision of the Primary

Toll Carrier. Plan, A. the stLssowl latsrzan aocses charge and latsafirA toll

pool, 29 No. P .B .C. (N.B.) 269 (1987) . la its prayer for relief, AT&T seeks to

hags the Commiseion declare on Arkanaes' access rates and rate design unlawful,

and to reduces On Arkansas's &comas charges to just .and reasonable levels. AT&T

suggests that it is uniquely harmed by the allegedly unreasonably high access

charges, as it has been designated the carrier of last resort in the state of

Missouri, and also is-required under state law to charge the same price `for

intrastate Calls of equivalent distance, accomplished through averaging statewide

costs, while its ocmpetitore can choose not to serve an area with high access ._

charges and thereby exclude the higher rates from calculation of the statewide

-.~ateragee . _

+'.F3 Arkansas filed -an-Answer in which it sought dirissal of AT&Tts

__-complaint . -_The - Office of-the Public Counsel filed a Motion to Dismiss on

-October 13, -1992 ; which, expressed serious reservations about whether the

;camploint_was an appropriate way to deal with AT&V a concerns, given that access

charges could not be lowered without a consideration of all relevant factors,

including the effect on other rates . On November 16, 1992, AT&T filed

2



in

	

to tM 9ablie O"l's Notidrto Dismiss. After a

eerstrl swisw of the various pleadings of td pmrtlaer researchr and analysis. -

'__the Commission oemalaidss that AT&T's eamplalat tails to sta!e:r claim upon wnieh

r*1L!`w~n be gsimted because-thass !i RD statutory auth--itF tilted which permits Y

- -8 ooneidsrsti_oc o! AM's allegations te-tliis manner. The Cemmiseton's treatment _

ef hl-e complaint is consistent with its treatment of the other 43 -faints_

-

	

filed by AT&T. is addle the commission further d- *ermines that the principle

of judicial economy dictates that AT&T's compi:tr:e is dismissed.

As authority for its complaint . AT&T Cites the Commission to three

statutory Sections, $392 .400.6, 9392.200.1 . and 9386 .330.2, R.s.Wo. Supp. 1992 .'

Nose of these sections is apposite to AT&T's complaint .

	

Section 392.200 .1

basically requires that charges tar , --sviaes rendered by telecommunications

compan!em must be just and reasonablor rid not more than allowed by law, or by

order or decision of the Commission. Nothing in this statute, however,

authorises a utility, or any other pessor or corporction, to complain about the

rates charged by another utility. Nor does AT&T al7.ege that On Arkansas has

charged rates other than those autboriscad by the Commission, which rates are

presumed to be prima feel* lawful.

	

9385.270, R.S.utc . 1986 .

Section 386.330.2 aseeatially nllous complaints to b3 made regarding

any thing or act done by a telecommunications Company, and other specified

regulated entities, in violation of may provision of law at of the teems and

conditions of its franchise or charter or o! any order or decision of the

Commission . Rowever, there have bwa no allegations that OU Arkansas has been

charging access rates in excess o! what it has been authorised to do by the

Commission, and none of the facts alleged by ant in its complaint can be

construed to ever a violation by an Arkansas of any pr+vision of law, or of the

'All references are to R.6 .lto . supp. 1992 except where otherwise acted.



%area of its fr

	

shafted or of any order orA of the Ooaissien.
zr~a

'"M.300.1, IMAMS do" amt tetherise a complaint as to

6eae0

	

/aaa of rtes.

neither door 6192 .100.6 aid ATST in support of its requested relief.

Section 192.600.6 pewidesn "A telecommunications company may file a complaint

SO to the reasonableness or lawfulness of any rate or charge for service offered

or provided by a noaoompstitive or transitionally competitive telecommunications

company." While at first blush 6192 ."00.6 does some to support ATATIM claim,

this subsection cannot be read in isolation. It is a maxim of statutory

construction that the various,sectlone of a single aft should be construed

together as a consistent and homogeneous whole. State an rs1 . Ashcroft v. Obiom

=lsotrle QNpry, 659 S.W.2d 116, 221 (no. App. 1977) . scrutiny of a statute

cannot be confined to the words quoted in a particular section, but must include

the purpose of the act and objectives of the legislation . , Sabcowits v. slam, '- ,

--100 S.W.2d 827, 829 (no. App. 1957) . . This includes revieving-th* totality of the`

enactment ooh construing ±t lc-'light of "what is below the surface of the wordn _

,,-*Ad it. faifly a part of ttia;, .-rw	state

---ai".Wad 602, 608 (No. bane 1962) .

_, .

	

__Talmn as a whole, 6192 .!00 addresses the enforcement by the commission

of the segregation of noncompetitive services free transitionally competitive ,

competitive services. Subsection 1, tar instance, prohibits the Commission tr" i

including espnsaes which are in any way associated with the provision c .

transitionally competitive or competitive telecommunications services in settir°

rates for noncompetitive services . The remaining subsections are designed to al I

is the implementation of that prohibition . for example, subsection 2 prow ida-

for the establishment of accounti-I procedures to assist in implementing th^

prohibitionh subsection 3 provid-r for the establishment of procedures for

determining the cost of service of a telecommunications service, which would



aasatsrally aid in cDsgregation et ripeness! subssotidlfl provides an exam". .

hs ;ths general prohibition. allowing the Corlaslon to consider the revenues

jm sratsd by a traesfieeolly easpetitivo or eempatitive telecommunications

service in setting rates tar noncompetitive serwiass when the revenues sxaeed

the expense of the "twice plus a reasonable return an investmenti subsection 5

prohibits noncompetitive or transitionally campstitl.vo telecommunications

oempanioe from offering transitionally competitive or competitive tolecommualaa-

tions services below the cost of such services, which again aids in segregation

of expenses and discourages the development of subeidiees and subsection

provides the Commission with authority to inspect the books and records of

sonocapetitive or transitionally competitive telecommunications companies in

order to implement the provisions of the statute.

A close reading of 8397 .100 as a whole indicates that the statute

"sums. the existence of a noncompetitive or transitionally competitive teloccm-

manications company which often either transitionally competitive or competitive

services in addition to now,mpstitive services, and is concerned with the

interrelationship between rates charged for different services offered by the

same company, or, more specifically, with the pomai+4lity that the company's

noncompetitive services are subsidising other servict, . There is no indication

anywhere in the statute that the legislature eontsmpl ""ad a situation when o"

company's telecommunications service is subsidisia the telecommunications

service of another aampanyl rather,_ the focus is on e' fferlag services offend

by the same company. -A company would have a very rers interest in challenging

the rates of another company whore the first comp-ay offend a service in

competition with thn second company and the noncompetitive services were

subsidising the competitive services of the second ar -anyh thus, subsection 6

--Mee provides the mechanism thrrnigh which the fl " ,st company is able to

challen",tfix-recoad crmpiu:y`irates.

	

2n sum, within t v context of 8397:400 as



the reamonablessso of tbd We-+" ehaepd by another telecommunications company So

Kum Oreaad that the latter or-low's noncompetitive telecommunications suploea

are saboldlalihg the latter company'@ transitlanally competitive or competitive

This interpretation of #392 .400 .6 is also bolstered by a reading of the

heading given to this section by the reviser of statutsom '4moncompatitive

telecommunications aervloes, rr%tee not to cover expenses of competitive Services,

sznen±ion--ocmplaL14t ma--y-hs filed by another company, purpose- commiseLOW iuy

rds, purposs." Although the heading was not enacted by the General

Assembly and cannot be relied open to the extent as though it were, "headings and

revisor's catahlineo may be pertinent in demonstrating how the statute has

generally been read and understood." liamdoom V. lIGMUM, 570 8.M.2d 714, 716,

m.2 (kb . An. 1976) .

Thus ATMs claim don nc' fall within the ambit of $392 .400.6, as any

subsidy resulting from unreasonab 'r high access charges would flow between

companies instead of within a aoW y as contemplated by the statute, and AT&T

Us not alleged in its complaint that GTa Arkansas offers eorviees which have

bsen classified as transitionally ccwpatitive or aa r titive.

Although not cited in '"9T'e complaint, or in any of the pleading

filed in this case, the question

raised in some of the other 43 ATa'

appropriate to address the impact of that statute an the present proceeding .

Section 386.390 .1 clearly statesn

the possible applicability of $386 .390.1 was

complaint cases, and the omission dooms it

(RIO eraplaint shall b¬ entertained her the commission,
except upon its own motic-e, as to the reasonableness of any
rates or charges of any -as, electrical, water, sewer, or
telephc,>s corporation, %- hen the rims be signed by the
public counsel or the may( or the president or chairman of
the bon-d of alderman r a majority of the council,
commission or other log' 'ative body of any city, town,

6



53".390.1 a.cmo. supp. 1906.

Section 386.390.1, &Long with its sister statute 5393. :60.1, which

deals specifically with gas, slrotrLo, water, and sever corporations, are the

only statutes specifically authorising a complaint as to the rates or prices

charged by the various utilities regulated by the Public service Commission,

whereas the language of 5386 .330.3 is more general .

	

It !s an oft-cited axLas'.otq

statutory construction that where there are two separate statutes pertaining to

the seem subject matter, the two statutes must be read together, and where the

provisions of the more specific statute conflict with the provisions of the more

general statute, the provisions of the specific statute must hold sway over the

general statute. Ststa wrel . Chicago, Sock Wand and Pacific Wlroad Company

t. Public frvtos Oaemission, 441 e.g.2d 742, 746 (No. An . 1969) . "s also City

of Sartoam v. pssfo~rth, 560 8.11.26 846, 848 (110. bans 1977) .

	

Thus 5386 .390.1's

provisions with respect to complaints regarding rates takes precedence over

$386 .330 .2 . AT&T has neither pleaded 5396.390.1, nor has It meet the

preconditions listed therein for filing complaints as to ratesh therefore its

complaints are required to be dismissed.

fundamental the lack

it Ls_LopractLeal-ice perhaps Impossible to address AT&T's

ocneerns outside of the content of a rate

Counsel, which f1W.'tNotion to Dismiss In sow although not all of the 44 -ATAT

comPlaint caws, expressed concern that access charges not be lowered without

consideration of other relevant factors, including the effect on other rates.

AT&T itself admits in its Suggestions in Opposition that the Commission's duty

to consider all relevant factors in setting access call ~s "say include the

will

:~~Sa	 . .1

	

0
tr, within aAtah the

	

violation
occur

	

or not leas thin troptr-five consumers or
parehawrs, or prospective consumers or purchasers, of such
gem, electrLettr, water, seer, or tslsphone service.

7

AT&T 'e position is



aatzssl: gf__

	

rates and-'abacgos of the pspoMut7, the oust sL' sapltal,

'I"ing er dsoreaatse egai"esst.owts andW other issue the COMLSOLOO deeps!

adld+fnt.~-009goitiess iel` OppoeitieuC~t 2 .

	

. .

At a_minia ATST's complaints would almost certainly require audits

companies' various rate designs. It is unclear whether AT&T aspects to undertake

the burden of conducting the audit* and soft of service studio* itself . such a

burden is likely to be on AT&T, a, for example, it hints in its complaint that

the rates charged by the respondent companies era not cost-based . In ftlobsrd

v. City of shmtfville, 645 a.W.2d 120, 117 (ifs . An. 19621, the court, in the

a municipal corporation not under the jurisdiction of the Public Service Comic-

sloe, affirmed the denial of a declaratory judgment action, noting that the

plaintiff failed to show proof that the rate charged bore no relation to the cost

of service as claimed, and thus the plaintiff failed to carry his burden on the

Leone.

is not. bowever, without a rmndy .

	

It may intervene in thus rate cam filed br�,

10061 esehange tel*oeounioations companies and raise it* 01" as to the

exchange access service.

	

Indeed, several of the companies against wham hT&T "

filed complaints have already initiated rate cases with the Comsi%gion, and AT&T

AT-We recitation in its complaint of other matters which can affect'

or be affected by the access rate* charged by OTi Arkansas only underscores the

Commission's concern with judicial economy . for example, it is certainly



. pes iblb that the Outaeate Od11eg AM plea and Mandatory network moderolsatioo
w
''peejemtf cited Oar AM la ito oomplelst, and p00 OoaRat go. gi-1"1 on expanded

.Y4atevealwatioa with heal tolophome tooilities, sot cited by AT&T, May have as

telecommunications companies in Iliasouri. What effect thaw matters might have

an the amount charged as aooass rates, either upwards or downwards, cannot be

predicted with any certainty, as the occurrence of such an effect depends an

future manta . The best way to address AM's concerns, therefore, in to do w

reasonableness of an Arkansas' access charges, no adjustment to those charges

could be made outside the contest`of a general rate case, and Judicial sconamy
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100 North Tucker, Room 670, St . Louie . ID 63102



swe' of Ulm= ":
sVWM sunce OWL 'know

It a asealon of the Tubli-tisrviee
Commission held at i a office
in JOffOrton City an the 20th
day of July, 1993.

Southwest,

	

Inc.

	

(AVT)

	

filed a complaiv: against nespondont M North

Iaoorporated, (017 North), alleging that W~ "!orth's charges for access service

1992 the Office of the Public Counsel filed a V ~tioa To Dismiss . On November 16,

Dismiss. applications to intervene were .°-led by MI Telecosssutications

Corporation (Net) end Southwestern sell flap' no Company (southwestern sell),

monopoly exchange access services is substantlr'Ay higher than the amount charged

by Southwestern sell for the same services ; tt t the charges are o n their face

excessive and violative of 9392 .200.1, R.S .Ro. 3upp. 1992 ; and that the monopoly

exchange access services provide OTa North with nxcsssivo levels of contribution

and discourage compstition. GTt North's access charges wars set in 1909 and have



wet Changed sin tbai ties. AM Claim that the
IF
minutes of use for 0!t North's

ceases sdnieas and resulting revenues bees increased dramatically, while the,

'FA taga east per minute of peeridinq those services has declined substaati#11 .
::L j4,>:

without a corresponding reduction in rates, and thus appears to imply that that'

currant &cases charges arm not cost-based.

hdditiocally, AT&T posits concern that the alleged inequities in amass

charges will affect the then-proposed, now ordered Outstate Calling Area Plan,

Am Me establishment of a plan for handed Calling, scopes la metropolitan and

	

~\

eutst2 O OzOANWW, Case No. TO-92-306 (No. P.S .C. Report and Order issued

December 23,

	

1992), the - mandatory network modernisation project, 17 No.

fag. 1045, 4 CU 240-32 .100 at see., and any review or revision of the Primary

Toll Carrier Plan, to the Missouri lntarlaTA amass charge and intraLirA toll

Pool, 29 No. P.S .C. (N.B.) 249 (1957) . In its prayer for relief, AT&T seeks to

have the Commission declare M North's access rates and rate design unlawful,

and to reduce GT2 North's scusss charges to just and i%aaomble levels .

	

AT&T

`seyywoai that_it is uailquely_harmadby the allegedly unreasonably high access

--

	

~,-as it his been designaead that carrier of last resort in the state of

Missouri, Mdjllse is required under state law to charge the same price for

intrastate Calls of sgaivalsnt distance, acconglished through averaging statewide

costs, while its competitors can choose not to serve an area with high amass

Charges and thereby exclude the higher rates tram calculation Of the Ott.'.' -Mid*

averages.

GTR North filed an answer in which it sought dismissal of hTat's

The Office of the Public Counsel filed a Motion to Diana- ,a on

October 13, 1992, which enpressed serious reservations about whathez the

complaint was an appropriate way to deal with AT&T's concerns, given that areas

charges could not be lowered without a consideration of all relevant factors,

including the offeat on other rates . On November 16, 1992, AT&T filed

complaint.

2



;argysstLaw is Oppos

	

to the tublio Cewael'a ibti

	

OLseise . After a

"amful review of time Various pleadings of the parties, research, and analysis,

'the Commission a0meludes that ATMs complaint fails to state a claim upon which

relief can be granted because then is no statutory authority cited which pewits

a emsideration of AT&T's allegations Le this manner . Ths Coemiesion's treatment

of this complaint is consistent with its treatment of the other "3 complaints

filed by AT&T. In addition, the CommiseLon further determines that the principle

of judicial economy dictates that AT&T's complaints be dismissed .

As authority for its complaint, AT&T cites the Commission to three

statutory sections, =392 . "00 .6, $392 .200 .1, and (386.330 .2, R.6 .Mc . tupp. 1992 .'

none of the" sections is apposite to AT&T's complaint .

	

Section 392 .200.1

basically requires that charges for services rendered by telecommunications

companies suet be just end reasonable, and not more than allowed by law, or by

order or decision of the Commission. Nothing in this statute, however,

authorizes a utility, or any other person CC corporation, to Caspiain about the

rates charged by another utility. Nor does AT&T allege that OTi North has

Charged rates other than those authorized by the Commission, which rat" are

presumed to be prima facie lawful . $386.270, R.B.No . 1986.

eection'386 .330.2 essentially allegro complaints to be made regarding

any thing or act don* by a telecommunications company, and other specified

regulated entities, in violation of any provision of law or of the tens and

condition. of its _franchise or charter or of any order or decision of the

Commission. Nowsver, then have been no allegations that OTS North has been

charging access rates in excess of what it has been authorized to do by the

Casaission, and none of the facts alleged by AT&T in its complaint can be
t

construed to aver a violation by 0T8 North of any provision of law, or of the

~ .:~<~tAll references are to R .s .Mo. eupp. 1992 except when otherwise-noted .-



as to the

SOMSaaeAleea of metal.

thither does "392 ."00.6 aid AT&T in support of its requested relief .

Section 392.400.6 provldesl "A teleoaMMwnicAtioae eospsnr nay file a caepleint

as to the reasonableness or lawfulness of any rate or charge for service offered

or provided by a nonoompatitlvo or tranaitionellr competitive tolasemmcndeatione

=~~mAael,."

	

While at firs!' blush 6392 .400 .6 does some to support AT&T'e_claimi

this sobsestlon cannot be read-in- iwlation.

	

It is a maxim of statutory

constriction that the various sections of a o_

	

highs rot should !» construed

together as a-aonsiatent and homcgonecue whole. Rats Or ZS1. Ashcroft-r. Won

#06.200.1, {766.2!0.1'- de.. cot authgeles a eceglaiAt

Alaatrlc CopVa4h', 669 6.W.2d 216, 221 (No. App. 1977) .

	

Scrutiny of a statute

cannot be confined to the words quoted in a particular section, but must include

the purpose of the act and objectives of the legislation. taboowits v. "lrr,

300 S.W.2d 827, 829 (No . An. 1957) . This includes reviewing the totality of the

enactment and construing it in light of me what is below the surface of the words

"tats as rah . aaddarsm W. Procter,and yet fairly a pert of them.'"

361 S.W.2d 802, 805 (No. bane 1962) .

Taken as a whole, 6392 .400 addresses the enforcement by the Cohesion

of the segregation of ncnoo-V~stitive services from transitionally competitive or

competitive services. Subsection 1, for instance, prohibits the Commission from

including expenses which vie in any way associated with the provision of

transitionally competitive o^ oeepstitive telecommunications aft vice* in netting

rates for noncompetitive services. The remaining subsections are desigaod to aid

in the implementation of thet prohibition. ror example, subsection 2 provides,

for the establishment of accounting procedures to assist in implementing the

prohibitLont subsection 3 provides for the establishment of procedures 4
determining the Coot of service of a telecommunications service, which would



antsw"1y ild to the sspl

	

fation of e

	

t babaeotim 4 provides an &"voptim

WMk+Am g8Ntal peohibition, allowing the Commission to ea sider the raves"

meted b a tranaltienally ocepatitive or oampstltlve tsleoom anleatiens

aria in setting sates for noncompotitivo services whore the revenues eawad

the 0 W of the service plus a reasonable return on investment# subsection

prohibits noncompetitive or transitionally compotltlvs telecommunications

companies from offering transitionally ecwpstitive or competitive telecormunica-

time services below the cost of such services, which again aids in segregation

of expenses and discourages the development of subsidies ; and subsection 7

provides the commission with authority to inspect the book@ and records of

noncompetitive or transitionally oompstitiva telecommunications companies in

order to LEVIewat the provisions of the statute.

A close xmadLg of $392.400 as a whole indicates that the statute

"am" the existence of a noncompetitive or transitionally competitive tsleecm-

.nicattrnu company which-offers either transitionally competitive or competitive

services in addition to eonecapetitive services, and is concerned with the

interrelationship between rates charged for different services offered by the

sass company, or, more specifically, with the possibility that the company's

noneerapstit1ve services are subsidising other services . Then is no indication

anywhere in the itataLe that the legiglature contemplated a situation where one

eempsny!sw Lolaesorunieatiau service -is inbiidising the teleoomuniostions

-_semi-oe~-cf

	

her company# rather, the focus is on differing services offered

by the same company. A cosny would have a very real interest in challenging

the rot" of another company where the first company offered a service in

competition with the second company and the noncompetitive services ware

subsidising the competitive services of the second company# thus, subsection a
merely provides the mechanism through which the first company is able to

challenge the second company's rates . In sum, within the context of $391 .400 as

5



A& 0A liwls, &Abc

	

" more. allow me talsmerssi2itlera company to chap

seaso"bumsss of the eftas-etifsoad by anotbar tolaaeraaaiaatlons cowny~on

an ground-that the-latter cespuy a sweampetitive tolsc

	

saications services

are subsifsir4-t.Ae latter company's transitionally coaptitiw or eospstitive

asrvtees.

n.2 (No. An. 197!) .

This interpretation of 5392 .400.6 is also bolstered by a reading of the

heading given to this section by the revisor of statutes, *Noncompetitive

telecommunications services, rates not to ewer expenses of competitive services,

exception--complaint may be filed by another company, purpose-commission may

examine ,.cords, purpose." Although the beading was not enncted by the General

Assembly and cannot be relied upon to the extest as though it ware, "hoadinge and

revisor's cstahliws may be pertinent in demonstrating how the statute has

generally been read and understood." liandaca v. Niehaus, 570 s.W .2d 714, 716,

Thus ATAT's claim does not fall within the ambit of 9392 .400 .6, as any

subsidy resulting free unreasonably high access charges would flow between

companies instead of within a company as contemplated by the statute, and AT&T

bas not alleged in its complaint that GTi North offers services which have bear

classified as transitionally competitive or competitive.

Although not cited in AT&T's complaint, or in any of the piesdin9, ;

filed in this case, the question of the possible applicability of 93!6.390 .1 wse

Vale" in some of the other 43 AT&T ocmp1sint eases, and the Commission doses it

appropriate to address the impact of that statute on the present proceeding .

Notion 395.390.1 clearly states'

(N)o complaint shall be entertained by the commission,
except upon its own motion, as to the reasonableness of any
rates or charges of any gas, electrical, water, sewer, or
telephone corporation, - unless the same be signed by the
public oouawl or the mayor or the president or chairman of
the board- of aldermen or a majority of the council,
commission or other legislative body of any city, town,



.

	

e

vile or aosaty, witbfa which ths%le W violation
e"Qaii"d0 er sot less 'than twostr-five nonusers or
porohaser., ae preepeotive amwesn or purchasers, of such
1080 sleeteiolty, water, GOwr, R+r telephone DOMLOO.

0386.390 .1 ht.s.MD. supp. 1986.

Section 366.390.1, along with its sister statute 9393 .760.1, which

deals specifically with gas, electric, water, and sewer corporations, are the

'only statutes specifically author!" a cernplalat as to the rates or prices

charged by the various utilities regulated :-,y the Public "rrhce Commission,

whereas the language of 9386 .3,'0.2 in more gel :oral. 1t is an oft-cited aricm of

statutory construction that where than, are tevo separate statutes pertain119 to

the saes subject matter, the two statutes must be read together, and whe a the

provisions of the more specific statute conflict with the provisions of tip

	

ore

general statute, the provialens of the specific statute wet hold away *V-'! the

26+e-o..̂ ?. etataLe. Ovate 4R lia1 . L3lCa40. Rock Sir2aGd and 1a0!!!o Railroad 0
a

�,;ales: pablib-lertlOe~t~cl~iDBlOm, "I-s.w_:A 741, 746 (No . App. 1969) . se alpr' City

o! lattown r. Dssfortb, 860 s.1.2d 846, 848 (1m. bane 1977) . ?has $386 .3CO.1's

--prMisiens with respect to complaints regarding rates takes precedence over

9386.330.2 . AT&T has neither pleaded 9386.390 .1, nor has it met the

preconditions listed therein for filing complaints as to rateal therefor, its

ocmplainta are required to be dismissed.

A fundamental problem with ATAT'm position is the lack < t an

appropriate forum. It is impractical and perhaps impossible to address A'2RT's

concerns outside of the context of a rate caw. The Office of the Pablia

Counsel, which filed a (lotion to Dismiss in sox although not all of the 44 AT&T

complaint oases, expressed concern that access charges not b" lowered without

consideration of other relevant factors, including the effect on other rains .

AT&T itself admits in its suggestions in Opposition that the Oos^tl"eion'8 I'AT

to consider all relevant factors in setting access rates "may include 'to

7



ether rates and charges of the Nospondent, the cost of capital,

or dsereasing equipment costs and any other issue the Oommissh dress

rolsvant.e

	

Suggestions in Opposition at 2.

At a minimum AT&T's complaints would almost certainly require audits

of the respondent companies and cost of service studies relating to the

companiesI various rats designs. It is unclear whether AT&T o.:^ its to undertake

the burden of conducting the audits and cost of service studix , itself .

	

tuck a

burden is likely to be on AT&T, u, for example, it hints in i :s complaint that

the rates charged by the respondent companies are not cost-braved.

	

In /brpbard

v. City of Wmtsvllle, 818 S.N.2d 130, 133 (No. App. 19821, the court, in the

context of a custom challenge to the reasonableness of water rates charged by

a municipal corporation not under the jurisdiction of the Publi* Service Comris-

ston, affirmed the denial of a declaratory judgment action, nottog-tha{.*pe

plaintiff failed to show proof that the rate charged bore no ralrtion to the cost

of service as claimed, and thus "" plaintiff failed to carry his burden on the

Loan*.

LeoreaslOQ

To simultaneously mount what in essence would be K full blown rate

cases would be judicially, uneconomic . Nor does the Commission have sufficient

resources to undertake such an endeavor in addition to its normal workload . AT&T

is not, however, without a remedy. It may intervene in the rate cases filed by

local exchange tslaocmunioations companies and raise its claims as to the

reasonableness of the rate design and rates charged by the companies for monopoly

exchange &eases services . Indeed, several of the companies against whom AT&T

.filed complaints hnve already initiated rate cases -.ith the Comaiii^ -i,_ and AT&T

.: has sought and br^n- granted intervention in th.-ce paws.

2n addir.Len; AT&T nay have An opportunity to address the '. ,ne of sea ;

-participated, which was rounded to the C

	

Lesion by the Mosou!'. Court of

-~- . worth Ia access, charges in Case No.

	

TA-89-182,

	

in which AT&T nreviously~^ L



0ppsal* fair-144 proooedlogs in seats n rsl . an North r. rtlgeur! fslic

Mervise Ari"Issi 039 O.W." 394 IND. Asp. 1991) . The remanded tans iunelves

tob"gwekim of whether on ttafh's carrier comma line charge portion of acme*

ohargam for tatrastate lnt*LLATA traffic should be reduced to act 'aoe parity with

the rates charged for iatsa*tate intr*LATA traffic.

	

OTa North r,) longer exist*

as "`3:par6E3 regulated entity, but has become a part of GTR KidwerI: Incorporated,

"~__Oecexl+er O,_ 1993 in Case no. TM-93-1, therefore the remand in TA-C?-1d1 nay have

the potential to-affect other on companies against which AT*'e has brought

complaints an well .

AM's recitation in its complaint of other natters which can affect

or be affected by the access rates charged by On North only unlerecoree the

Commieion's concern with judicial economy. For example, it is certainly

possible that the Outstate Calling Area Plan and mandatory network rmdwalsation

project, cited by MT in its complaint, and TCC Docket go. 91-141 on expanded

interconnection with local telephone facilities, not cited by ATiT, may have an

affect on the access rate* charged by an north and other local exchange

telecommunications companies in fasaurt . What effect then matters might have

on the amount charged as access rates, either upwards or downwards, cannot be

predicted with any certainty, as the occurrenrs of such an effect depends on

future *wets. The best way to address AM's concerns, therefore, is to do so

on a ease-by-cee basis in the context of a general rate case.

Thus, wen if MAT had statutory authority to complain about the

reasonableness of OTS North's homes* charges, no adjustment to those charges

could be made outside the cc " ext of a general rate case, and judicial economy

would require the Commission to dismiss the complaint, am the Commission would

be unable to grant the relief requested.



"at th" alplalat t1Lad by Afaf CewmmleatL=s of the doutbwat,

tae#" On.

	

abee 10. 1frl ataleet-l!l Ileeth laeesyeratad to herb! dlaaleaed .

S.

	

fhat the 'applLoatLomm to Latervane of Mf felecoeaunloatlens

Corporatben and Southwestern Bell folopbone Company are hereby dismissed so moot .

!.

	

fhat this order shall beoar effeetlre so August t o 1097 .

K fBB CO!MSSION

lfmllerr Clr., IICClure, term", .
and Cr mpton, CO. # Coaour.

'Rlaeheloe# C., Absent .
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ADMINISTRATIVE

On February 6, 1997, MCI Telecommunications Corporation, Inc .

(MCI) and a number of other interexchange telecommunications companies'

filed a complaint against Southwestern Bell Telephone Company (SWBT)

alleging that SWBT's intrastate switched access rates are excessive and

should be reduced . Notice of the complaint was issued by the Commission

and an answer was filed on March 28 . On April 7 MCI et al . filed an

amended complaint .
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REPORT AND ORDER

I. Procedural History



The Commission's rule on complaints requires that, upon the filing

of a complaint, notice of such complaint shall be filed upon the respondent

and the respondent shall file an answer within 30 days . -See 4 CSR 240

2 .070(7) . The purpose of the notice provision of the rule is to ensure

that the respondent has formal notification of the complaint . The notice

also serves to begin the time period within which an answer must be filed .

The respondent had already been served with the complaint and had filed an

answer in response to the initial complaint .

The complainants filed a certificate of service which verified

that a copy of the amended complaint had been mailed by prepaid first class

mail to the respondent . Ten days later, on April 17, the respondent filed

its answer to the amended complaint . This confirms that the respondent

received the amended complaint and although the respondent complained at

the hearing that no formal notice of an amended complaint had been

delivered to it, the respondent would now be estopped to deny receipt of

the amended complaint . SWBT has alsc alleged that the commission has not

authorized the amended complaint pursuant to 4 CSR 240-2 .080(14) . It is

not clear from the rule cited that commission authorization is required .

That question will remain for another day as this procedure is not

dispositive of the complaint filed herein .

Numerous applications were filed requesting intervention in this

case and an order disposing of those applications has not been necessary .

The Commission received motions to allow cross complaints, motions to

expand the scope, motions to dismiss, and a variety of other motions and

responses thereto . The Commission determined that those pleadings and

motions should be heard prior. to considering the necessity of a procedural

schedule or an evidentiary hearing .



On July 15 the Commission issued an order Setting Motions Hearing

so that the Commission might entertain oral argument on whether there was

jurisdiction to proceed with this complaint case . The Commission

specifically deferred ruling upon the numerous applications to intervene

and instead granted each entity which had applications for intervention

pending the opportunity to make a special appearance and participate at the

motions hearing without intervention . On July 29 the Commission convened

the motions hearing . At that hearing, the Commission first took up SWBT's

motion to dismiss and the issue of the complainants' standing or lack

thereof and after hearing from SWBT every party present was offered the

opportunity to respond to SWBT's motion and argument .

Subsequently, the Commission took up the motions of the various

complainants regarding their requests to expand the scope of this

proceeding along with any other pending motions and then heard SWBT's

response to the complainants' motions and arguments . The Commission

provided for initial briefs and on August 15 post-hearing briefs were filed

by MCI, the Office of the Public Counsel (Public Counsel), the Office of

the Attorney General (Attorney General), the Staff of the Missouri Public

Service commission (Staff), AT&T Communications of the Southwest, Inc .

(AT&T) and SWBT .

On September 5 MCI filed a Supplement to introduction Section of

Complainants' Brief filed on August 15 . This filing was out of time and

no leave to supplement the briefs was sought . On September 8 SWBT filed

its Motion to Strike Complainants' Supplement to Introduction of

Complainants' Brief Filed . SWBT's motion will be granted .



II. Diuussion

The complaint states that SWBT's intrastate switched access rates

were last set by this commission in 1994 and that the Commission had not

required a cost study to assess the reasonableness of those rates at that

time . The complaint claims that SWBT's intrastate switched access minutes

of use, and resulting revenues from its intrastate switched access

services, have increased and that an amount of excess profits above the

cost to provide the service has grown commensurate with the increased

minutes of use . The complaint then concludes that SWBT's existing

intrastate rate design is unjust, unreasonable and unlawful and that the

Commission should reduce SWBT's intrastate switched exchange access charges

in relationship to their direct economic costs before SWBT is permitted to

provide in-region long-distance service in Missouri pursuant the

Telecommunications Act of 1996 .

The commission would not be acting in the interest of judicial

economy to convene an evidentiary hearing on the substantive allegations

raised by the complaint if the Commission lacks jurisdiction to proceed or

if the Commission finds other statutory barriers to hearing and resolving

the complaint . The initial inquiry at the motions hearing was whether an

individual entity, such as MCI, may properly file a complaint of this type .

If not, the Commission must consider whether MCI and its co-complainants

constitute 25 or more proper parties . If MCI and the cc-complainants

qualify as proper parties, the Commission may proceed to the next step .

However, if they do not, the Commission must then address whether Public

Counsel's motion in this case constituted a formal complaint of the Public

Counsel and thus conferred jurisdiction where none previously existed .

	

If

2 47 U.S .C . S 271 .



the Commission finds either that there were sufficient co-complainants or

that Public Counsel's motion constituted a formal complaint then the

commission must next consider whether addressing the substance of the

complaint would constitute "single-issue ratemaking" as prohibited both by

statute and by common law interpretation thereof .'

(A) Section 386 .390

SWHT's first argument was based upon Section 386 .390.1 RSMo' which

states in pertinent part that a complaint may be filed setting forth any

act or thing done or omitted to be done or claimed to be in violation, of

any provision of law, or of any rule or order or decision of the

Commission ; provided that no complaint shall be entertained as to the

reasonableness of any rates unless signed by the public counsel or the

mayor or the president or chairman of the board of aldermen or a majority

of the council, commission or other legislative body of any city, town,

village or county, within which the alleged violation occurred, or not less

than 25 consumers or purchasers, or prospective consumers or purchasers .

This section has been interpreted by the Commission to mean that "anyone

may petition for reasonable and necessary relief except as to rates." Cole

v. Ft . Scott & Nevada Light, Etc ., Co . , 1 Mo .P .S .C . 130 ; 138, (1913)

(emphasis added.)

The complaint filed in this case may not be filed by a single

entity such as MC2 . Section 386 .390 and section 386.400, taken together,

'Single-issue ratemaking is unlawful pursuant to the court's holding in state
ex rel . Utility Consumers Council of Missouri, Inc . v . Public Service Commission,
585 S .W .2d 41 (Mo . Banc 1979) hereafter "UCCM" ; State ex rel . Office of the
Public Counsel v . Public Service Commission , 858 S .W .2d 806, 812 (Mo . App . 1993) .
These cases interpret Section 392 .240 .

'All statutory citations are to Revised Statutes of Missouri, 1994, unless
otherwise noted .



provide for complaints by public utilities concerning violations or claimed

violations of any provision of law, or of any rule or order or decision of

the Commission . There is no allegation by the complainants of a violation

of law or of a violation of rule or order or decision of the Commission .

Therefore, if complainants are attempting to assert standing of a single

entity under these provisions, they have failed to state a claim for which

this Commission can grant relief thereunder . The complainants have not

invoked the Commission's jurisdiction under these provisions because the

subject of the complaint is not one contemplated by the statutory language .

There are only two remaining possibilities for concluding that

this complaint was filed by the proper party(ies) . Section 386 .390

provides for complaints as to the reasonableness of a rate or charge .

However, the language is clear that a complaint as to the reasonableness

of rates charged by a utility may be entertained by the Commission only

upon its own motion unless the complaint is signed by the public counsel

or appropriate representative of any municipality within which the alleged

violation occurred, or not less than 25 consumers or purchasers, or

prospective consumers or purchasers . There are no complainants which

represent any municipality . Therefore, the Commission must determine

whether the complaint was filed either by Public Counsel or a group of 25

or more purchasers or prospective purchasers .

This complaint was not filed by the Public Counsel, but Public

Counsel has actively taken part subsequent to the filing of the complaint .

i t is clear that Public Counsel's participation in this case should not be

viewed in the same light as a complaint filed by Public Counsel . Under

direct questioning on the issue, Public Counsel confirmed that this is not

a complaint filed by the Public Counsel but rather is one in which the



Public Counsel has chosen to participate . In fact, Chair Zobrist5 asked

the Public Counsel :

Ms . Hogerty, are you saying that your March 18th motion
which requests that the scope be expanded and that the
investigation/audit be expedited, that this is tantamount
to a complaint under 386 .390?

Public counsel responded "I don't know if technically it is because I have

not actually filed a separate complaint . So I can't say that it is ."

Later in the hearing, Commissioner Murray asked Public Counsel :

Did you ask the Commission to order its staff to do that
against Southwestern Bell in this instance prior to
joining in on this?

Public Counsel answered "No . No, I have not . And I actually haven't

joined this complaint." Public Counsel itself does not assert that its

participation herein constitutes a complaint filed by Public Counsel

pursuant to Section 386 .390 .1 . Therefore, in order for the complaint to

clear the preliminary filing requirement, it must be established that 25

or more purchasers or potential purchasers of the respondent have filed

this complaint .

In the initial filing, MCI appeared to be joined by 28 co-

complainants . Thereafter, a number of parties appear to have been added

in the April 7 amended complaint . The Amended Complaint appears to have

been filed by MCI and 31 co-complainants . Although this number exceeds the

minimum requirement of 25 complainants, a number of these co-complainants

are not purchasers of SWBT at this time and there is little authority to

establish what constitutes a "potential" purchaser . SWBT has noted that

only 13 of the complainants have ever purchased any intrastate switched

5At the time of the July 29 hearing, Karl Zobrist was the Chair of the
Commission . Since that time, Chair Zobrist resigned from the Commission and the
concurrences to this order will reflect that Sheila Lumpe is now the Chair of the
Commission .
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access service from SWBT, leaving 19 complainants who have never purchased

intrastate access service from SWBT . SWBT has alleged that those companies

who have never purchased intrastate access services do not constitute

prospective purchasers . It is not entirely clear what constitutes a

prospective purchaser and without citing any authority the parties have

left this issue to be determined by the Commission . The Commission has

determined that it need not answer that question in order to dispose of

this case .

However, the record has shown that one complainant, Wright

Business, Inc ., is not even certificated to provide telecommunications

services within the State of Missouri . Another, North American

Communications Group, Inc ., holds no certificate although North American

Communications corporation does . If these two are one and the same then

this corporation should both litigate and do business under the same name .

If these are two separate entities then this complainant, too, holds no

certificate to provide telecommunications services in the State of

Missouri . It would be tenuous to grant prospective purchaser status to a

complainant who has never been certificated by this Commission to provide

services within the State of Missouri .

Furthermore, in the Commission's order Setting Motions Hearing,

ordered paragraph number one stated : "That all parties to this case shall

appear to argue those motions which are now pending in this docket on

July 29, 1997, at 1 :30 p.m. in Room 520B of the Commission's offices in the

Harry S Truman Building" . Although ordered to appear, 10 of the 32 parties

failed to do so . The absent complainants did not seek leave of the

Commission to be excused from the hearing nor did they arrange to have

anyone else appear on their behalf .

	

Vice-Chair Drainer made repeated

inquiries to ensure that none of those counsel who did appear did.s o as co-
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counsel or local counsel for the absent parties . Although the complainants

may have been in communication with each other it was evident that ten of

the complainants had failed to request leave to be absent and had failed

to appear as ordered . Failure to appear at a hearing without previously

having secured a continuance shall constitute grounds for dismissal of the

party's complaint or of the party . See 4 CSR 240-2 .110(4)(B) .

Those companies which failed to appear were (1) Metropolitan Fiber

Systems of Kansas City L .P ., (2) MFS Intelenet of Missouri, Inc ., (3)

Metropolitan Fiber Systems of St . Louis, Missouri, Inc ., (4) MVP

Communications, Inc ., (5) New Century Telecom, Inc., (6) NOS

Communications, Inc ., (7) NOSVA, Limited Partnership, (8) Affinity Network,

Inc ., (9) America's Tele-Network Corp ., and (10) Dial & Save of Missouri,

Inc . The absence of these co-complainants brings the number of

complainants below the minimum number of 25 .

The Commission must conclude that this complaint as to the

reasonableness of SWBT's rates was not filed by a party who has standing

to file such a complaint under section 386 .390 .

Assuming, arguendo, that the Commission had determined this

complaint to be filed by the proper parties, the Commission would then look

at those issues which may be complained of under this statute .

As stated earlier Section 386 .390 provides for complaints as to

the lawfulness or reasonableness of a rate or charge . Inasmuch as SWBT's

access rates constitute the crux of the complaint, it must be noted that

there is no allegation by the complainants of a violation of law, rule,

order or decision of the Commission on the part of SWBT . If MCI et al . are

complaining as to the reasonableness of the rates that SWBT is charging the

record reflects that SWBT is charging the rate authorized, found previously

to be reasonable and subsequently required by Commission order .

10



(B) 392 .400

The Commission has previously found and concludes again that

Section 392 .400 addresses the enforcement by the Commission of the

segregation of noncompetitive services from transitionally competitive or

competitive services . The complainants in this case have made no

allegation that SWBT's intrastate switched access services are subsidizing

SWBT's transitionally competitive or competitive services . Section

392 .400 .6 only permits complaints that a company's noncompetitive services

are subsidizing its competitive or transitionally competitive services and

the complainants have failed to state such a claim . Complainants have made

no allegation of subsidization . The complaint simply fails to state a

claim upon which relief may be granted .

(C) Single-issue Ratemaking

Setting aside the various technical pleading or procedural

irregularities of the complaint, the Commission turns its attention to the

concern over single-issue ratemaking . The term "single-issue ratemaking"

is essentially a shorthand method of referring to the requirement that all

relevant factors must be considered . Ratemaking is a balancing process,

which focuses on a number of factors such as the rate of return the utility

has an opportunity to earn, the rate base upon which a return may be

earned, the depreciation costs of plant and equipment, and allowable

operating expenses . Union Electric Co . v . Public Serv . Comm'n , 765 S .W .2d

618, 622 (Mo . App . 1988) . [W]hether the rates in effect at any given time

are just and reasonable depends upon many facts and can only be determined

after rather extended investigation and study." State ex rel . Laclede Gas

Co . v . P .S .C . , 535 S .W .2d 561, 570 (Mo . App . 1976) . The commission must

"match" the revenue/expense/rate base relationship . The Staff of the
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Missouri Public Serv . Comm'n v Southwestern Bell Telephone Co ., 2 Mo .

P .S .C . 3d 479, 486-87, 544-45 (1993) . The effect of one component of the

relationship may be offset by another component . See, e .g ., Id. at 544-45 .

SWBT has asserted that the prohibition against single-issue

ratemaking is based on the absence of statutory authority to set rates

based upon single factors . Section 392 .240 requires the Commission to

consider all relevant factors when determining a rate Indeed, the court

has held that while the Commission has the authority to investigate rates,

it does not have the authority to look at only a single factor in

permitting those rates to be adjusted . UCCM at 56 .

Complainants stated in paragraph 40 of their amended complaint

that ^SWBT's total earnings are unreasonable and should be decreased by the

access charge reductions proposed by complainants ." However, it is clear

that this is a complaint over one single rate . Complainants do not ask

that the rates be restructured in toto but ask only that this one rate be

reduced .

Pursuant to 4 CSR 240-2 .070(5) the complaint shall state the

nature of the complaint and the complainant's interest in the complaint,

in a clear and concise manner . The only clear and concise issue raised

within the complaint is the issue of SWBT's access rates . The prohibition

against single-issue ratemaking raises a bar against the Commission's

ability to proceed with the complaint as pleaded .

III. m a

Finally, the Commission turns its attention to the motion to

dismiss and the issue as to whether there exists the necessity of an

evidentiary hearing . one of the complainants framed its comments at the

motions hearing in the context of a hearing for judgment on the pleadings

12



or, in the alternative, a dismissal for failure to state a claim upon which

relief can be granted . The Commission will not view it as a motion for

judgment on the pleadings .

The Commission treats this as a Motion to Dismiss pursuant to 4

CSR 240-2 .070(6) . This rule is similar to, if not based upon, Rule

55 .27(6) "failure to state a claim upon which relief can be granted." A

motion to dismiss for failure to state a claim upon which relief can be

granted attacks the legal sufficiency of the petition by claiming that,

even if the facts in the pleading are true, the facts do not constitute

legal grounds for any relief . 5 In considering a motion to dismiss the

Commission must accept as true all well-pleaded factual allegations of the

petition .'

The parties to this case offered argument at the motions hearing

as to what constituted a fact versus a legal conclusion . The Commission

must make its conclusions of law in order to dispose of the motions which

are now before it . As the U . S . Supreme Court has observed : "The court has

previously noted the vexing nature of the distinction between questions of

fact and questions of law . . . nor do we yet know of any . . . rule or

principle that will unerringly distinguish a factual finding from a legal

conclusion" . Pullman-Standard Co . v . Swint , 456 U .S . 273, 288(1982) . For

example, the classification of a prospective purchaser may require some

factual evidence but in some instances a conclusion of law must define that

term before the facts may be reviewed to consider whether they meet the

necessary standard . The Commission has discussed that particular

distinction elsewhere in this order .

Black's Law Dictionary, p . 520 (rev . 4th ed . 1968) .

' Hon Inc v The Board of Regents Central Mo . State Univ ., 678 S .W .2d 413, 414
(Mo .App . 1984) .

	

."
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The purpose of a motion to dismiss is to expedite litigation and

lies in the interest of judicial economy . Motions to dismiss may relieve

this forum from hearing cases for which there is no remedy within the

jurisdiction of the Commission and for which no relief may be granted .

This complaint may not be treated as if filed as a complaint by

the Office of the Public Counsel . This has been made clear by Public

Counsel's own comments at the motions hearing . Neither may this complaint

be treated as if it were filed by 25 purchasers or potential purchasers .

The record at the hearing suggests that only 13 o£ the complainants have

actually purchased switched access service from SWBT which leaves the

complainants to rely on the meaning of "potential purchaser" . Of those

potential purchasers, it is clear to the Commission that one, possibly two,

of them are not yet certificated to provide telecommunications services

within the State of Missouri and therefore they could not be potential

purchasers of SWBT's switched access services within Missouri .

Irrespective of the definition of a potential purchaser, only 22

complainants appeared for the hearing and this number also fails to meet

the statutory minimum .

The complainants have not alleged any "thing or act done or

omitted to be done" by SWBT in violation of any provision of law or rule

or order or decision of the commission . Although the complainants have

stated that SWBT's access rates are excessive, SWBT is, in fact, charging

an access rate which has been previously ordered by the Commission .

If, arguendo, the complainants were able to correct every pleading

deficiency in this case, they would still face the absolute prohibition

against s'ingle-issue ratemaking . The Commission concludes it must dismiss

this case as an attempt to bring before it a single-issue ratemaking

decision .
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IV. The Conclusions of Law

The Missouri Public Service Commission has reached the following

conclusions of law .

Southwestern Bell Telephone Company is a regulated

telecommunications company pursuant to Section 386 .020 and is therefore

subject to the jurisdiction of the Missouri Public Service Commission .

Section 386 .390 .1 provides jurisdiction for the Commission to hear

complaints regarding any thing or act done by a telecommunications company

in violation of any provision of law, rule, order or decision of the

Commission .

The complaint fails to set forth any act or thing done or omitted

to be done or claimed to be in violation of any act or any provision of

law, rule, order or decision of the Commission .

Section 386 .390 .1 provides jurisdiction for the Commission to hear

complaints regarding the reasonableness of rates of a telephone corporation

only if signed by the public counsel or the mayor or the president or

chairman of the board of aldermen or a majority of the council, commission

or other legislative body of any city, town, village or county, within

which the alleged violation occurred, or not less than 25 consumers or

purchasers, or prospective consumers or purchasers, of such telephone

service . The complaint is not signed by the proper parties .

Although the complaint purports to be filed by more than 25

consumers or purchasers or prospective consumers or purchasers, the number

of proper complainants is in fact less than 25 .

A telecommunications business which has neither sought nor

received the necessary authority to conduct business in Missouri could not

constitute a prospective purchaser or prospective consumer as contemplated

by section 386 .390 .1 . Therefore one, possibly two, of the complainants

15



cannot be considered to be consumers or purchasers or prospective consumers

or purchasers for purposes of this statute .

The failure of a party to appear when specifically ordered to do

so is cause for that party's dismissal pursuant to 4 CSR 240-2 .110 (4)(B) .

Therefore, ten of the original complainants will be dismissed for failure

to appear .

Neither section 392 .200 .1 nor 386 .330 .2 authorizes a complaint as

to the reasonableness of rates . Therefore, neither section 386 .390,

392 .200 nor 386 .330 provide standing for the complainants in this case to

sustain a complaint based upon reasonableness of rates .

Section 392 .400 authorizes complaints regarding alleged

subsidization from a non-competitive service to a competitive or

transitionally competitive service . Neither the complaint nor the amended

complaint is based upon a claim that SWBT's non-competitive services are

subsidizing its competitive or transitionally competitive services .

Section 392 .240 requires the Commission to consider all relevant

factors when determining a rate . Failure to do so has been designated by

the courts as single-issue ratemaking and is impermissible pursuant to the

court's holding in State ex rel . Utility Consumers Council of Missouri

Inc . v . Public Service Commission , 585 S .W .2d 41 (Mo . Banc 19 79) and State

ex rel . Office of the Public Counsel v. Public Service Commission, 858

S .W .2d 806, (Mo . App . 1993) . The process advocated by the complainants

herein would constitute a violation of the single-issue ratemaking

prohibition .

The complaint filed herein fails to state a claim upon which

relief can be granted and may therefore be dismissed pursuant to 4 CSR 240-

2 .070(6)
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The Commission may sustain a motion to dismiss where the

complainant has failed to show that genuine justiciable issues of fact

exist .

IT IS THEREFORE ORDERED:

1 . That the complaint is dismissed for failure to state a claim

upon which relief may be granted .

2 . That the complaint filed in this case against Southwestern

Bell Telephone Company is dismissed for seeking an action which violates

the prohibition against single-issue ratemaking .

3 . That those complainants which failed to appear, as ordered,

for the motions hearing on July 29, 1997, are hereby dismissed pursuant to

4 CSR 240-2 .110(4)(B) . Those complainants are Metropolitan Fiber Systems

of Kansas City L .P ., MFS Intelenet of Missouri, Inc ., Metropolitan Fiber

Systems of St . Louis, Missouri, Inc ., MVP Communications, Inc ., New Century

Telecom, Inc ., NOS Communications, Inc ., NOSVA, Limited Partnership,

Affinity Network, Inc ., America's Tele-Network Corp ., and Dial & Save of

Missouri, Inc .

4 .

	

That the complaint is dismissed for failing to meet the

statutory requirement of being filed by the proper parties .

5 .

	

That the Commission will grant the September 8, 1997, motion

of Southwestern Bell Telephone Company to Strike Complainants' Supplement

to Introduction of Complainants' Brief .

6 . That all motions not previously ruled upon by the Commission

in this case are hereby denied and all objections not previously ruled upon

are hereby overruled .

7 . That all pending applications to intervene are hereby denied

and dismissed as moot .
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( S E A L )

8 . That this order shall be effective on September 26, 1997 .

Lumpe, Ch ., Crumpton, Drainer
and Murray, CC ., concur and
certify compliance with the
provisions of Section 536 .080,
RSMo 1994 .

Dated at Jefferson City, Missouri,
on this 16th day of September, 1997 .

BY THE COMMISSION

(f c,X-.Js.c
i~

Cecil I. Wright
Executive Secretary


