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Fa: (373) 636-0383
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MAR 17 2000

Larry W. Dority

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
Missouri Public Service Commission
P.O. Box 3660

Jefferson City, Missouri 65102

Mg 10 0o
Service Comirilssion

RE:  GS Technology Operating Company, Inc., d/b/a GST Steel Company v. Kansas City
Power & Light Company, Case No. EC-99-553

Dear Mr. Roberts:

Enclosed for filing in the above-referenced matter are the original and fourteen (14) copies
of Respondent Kansas City Power & Light Company’s Suggestions in Response to the
Commission’s Order Regarding Show Cause Hearing. A copy of the foregoing Suggestions of
KCPL has been hand-delivered or mailed this date to parties of record.

Thank you for your attention to this matter.
Sincerely,
fy el
es M. Fischer

fjx
Enclosures

cc: Paul S. DeFord
Jarmes W. Brew
Christopher C. O’Hara
John B. Coffman
Dana K. Joyce
Steven T. Dottheim
Lera L. Shemweli
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

GS TECHNOLOGY OPERATING, Map | -
GOMPANY, INC. d/bla, " 7 2009
GST STEEL COMPANY, i
Sef‘wgg%gi Ry,
Complainant, - mn7f§é?o
Case No. EC-99-553 n

V.

KANSAS CITY POWER & LIGHT,
COMPANY,

Respondent.

RESPONDENT KANSAS CITY POWER & LIGHT COMPANY'S
SUGGESTIONS IN RESPONSE TO THE COMMISSION'S ORDER

REGARDING SHOW CAUSE HEARING

COMES NOW Kansas City Power & Light Company ("KCPL") and for its

Suggestions In Response to the Commission’s February 17, 2000, Order Concerning

Show Cause Hearing, states as follows:

1. On February 17, 2000, the Missouri Pubic Service Commission

("Commission") issued its Order Concerning Show Cause Hearing ("Order"} in this

matter in which it directed the parties to address the following issues:

A Whether or not the Commission has jurisdiction over the Complaint
filed herein by GS Technology Operating Company, Inc., doing
business as GST Steel Company, insofar as it concerns the
reasonableness of the rates and charges made to GS Technology
Operating Company, Inc., doing business as GST Steel Company,
by Kansas City Power & Light Company, inasmuch as it is not

perfected pursuant to Section 386.390.1, RSMo?

B. Whether or not the Commission has jurisdiction over the Complaint
filed herein by GS Technology Operating Company, Inc., doing
business as GST Steel Company, inasmuch the contract of the
parties requires that disputes between them be resolved through

arbifration?



KCPL respectfully submits the following suggestions in compliance with the
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Commission’s Order.

2.
jurisdiction any time, sua sponte. J. DEVINE, MISSOQOURI
PRACTICE, sec. 9-3 (1986). The Commission has properly requested legal analysis
and argument regarding whether GS Technology Operating Company, Inc. d/b/a GST

Steel Company ("GST"} may bring a complaint regarding the reasonableness of rates

Section 386.390.1 Requires Perfection Prior To Filing A
Complaint Regarding The Reasonableness Of Rates

As the Commission noted in its Order, the tribunal may raise the issue of

without having met the prerequisites of Section 386.390.1, which states:

3.
regarding the reasonableness of rates be signed by: (1) the Office of Public Counsel;

(2) the mayor or the president or chairman of the board of aldermen or a majority of the

Complaint may be made by the commission of its own motion, or by
the public counsel or any corporation or person, chamber of
commerce, board of trade, or any civic, commercial, mercantile,
traffic, agricultural or manufacturing association or organization, or
any body politic or municipal corporation, by petition or complaint in
writing, setting forth any act or thing done or omitted to be done by
any corporation, person or public utility, including any rule,
regulation or charge heretofore established or fixed by or for any
corporation, person or public utility, in violation, or claimed to be in
violation, of any provision of law, or of any rule or order or decision
of the commission; provided, that no complaint shall be entertained
by the commission, except upon its own motion, as_to the
reasonableness of any rates or charges of any gas, electrical,
water, sewer, or telephone corporation, unless the same be signed
by the public counsel or the mayor or the president or chairman of
the board of aldermen or a majority of the council, commission or
other legislative body of any city, town, village or county, within
which the alleged violation occurred, or not less than twenty-five
consumers or purchasers, or prospective consumers or purchasers,
of such gas, electricity, water, sewer or telephone service.
(emphasis added)

Section 386.390.1 (and 4 CSR 240-2.070(3)) requires that any complaint
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council, commission or other legislative body of any city, town, village or county, within
which the alleged violation occurred; or (3) not less than twenty-five (25) consumers or
purchasers, or prospective consumers or purchasers, of such gas, electricity, water,
sewer or telephone service (hereafter referred to as "perfection”). It is clear from the
plain language of Section 386.390.1 and previous Commission rulings that perfection is
a condition precedent to the Commission’s jurisdiction. The Commission has also
correctly observed that:

GST has not perfected its Complaint by any of these three
alternative methods. If such perfection is, in fact, required, then the
Commission lacks subject matter jurisdiction over the portion of
GST's complaint directed to the reasonableness of KCPL's rates,
and must dismiss that issue, (Order, pp. 6-7) (emphasis added.)

4. In 1993, the Commission carefully considered this identical issue in forty-
four (44) separate complaint proceedings brought by AT&T' involving the rates of
various local exchange companies. In each case, the Commission came to the
conclusion that Section 386.390.1 required the complainant to perfect its complaint by
having at least twenty-five (25) customers sign the complaint involving the rates of a

public utility. See Order Granting Motion To Dismiss, Case Nos. TC-93-58, TC-93-59,

TC-93-60, TC-93-61, TC-93-62, TC-93-63, TC-93-64, TC-93-65, TC-93-66, TC-93-67,
TC-93-68, TC-93-69, TC-93-70, TC-93-71, TC-93-72, TC-93-73, TC-93-74, TC-93-73,
TC-93-76, TC-93-77, TC-93-78, TC-93-79, TC-93-80, TC-83-81, TC-93-82, TC-93-83,
TC-93-84, TC-93-85, TC-93-86, TC-93-87, TC-93-88, TC-93-89, TC-93-90, TC-93-91,

TC-93-92, TC-93-93, TC-93-94, TC-93-95, TC-93-96, TC-93-97, TC-93-98, TC-93-08,

' It should also be noted GST’s counsel, Mr. Paul S. DeFord, represented AT&T in each of these rate
complaint proceedings.
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TC-93-100, TC-93-101.2 In each of these orders, the Commission reached the
conclusion that the Complaint was required to be dismissed for failure to meet the

prerequisites of Section 386. 390.1:

Although not cited in AT&T’s complaint, or in any of the pleadings
fled in this case, the question of the possible applicability of Section
386.390.1 was raised in some of the other 43 AT&T complaint cases, and
the Commission deems it appropriate to address the impact of that statute
on the present proceeding....

Section 386.390.1, along with its sister statute § 393.260.1, which
deals with gas, electricity, water, and sewer corporations, are the only
statutes specifically authorizing a complaint as to the rates or prices
charged by the wvarious utilities regulated by the Public Service
Commission, whereas the language of § 386.330.2 is more general. ltis
an oft-cited axiom of statutory construction that where there are two
separate statutes pertaining to the same subject matter, the two statutes
must be read together, and where provisions of the more specific statute
conflicts with the provisions of the more general statute, the provisions of
the specific statute must hold sway over the general statute.... Thus
§ 386.390.1's provisions with respect to complaints regarding rates takes
precedence over § 386.330.2. AT&T has neither pleaded § 386.390.1,
nor_has it met the preconditions listed therein for filing complaints as to
rates; therefore its complaints are required to_be dismissed. (emphasis
added) (citations omitted).

5. More recently, in 1997, the Commission again interpreted Section
386.390.1 in a case involving a rate complaint brought by MCI Telecommunications
Corporation and a number of other interexchange telecommunications companies
against Southwestern Bell Telephone Company (‘SWBT"). See Report & Order, MCt

v. Southwestern Bell Tel. Co., Case No. TC-97-303 (September 16, 1997)(Attachment

No. 2)  Although the complaint against SWBT was brought by MCI and 28 co-

Z Attached to this pleading is a small sample of the orders issued by Commission. See Order Granting
Motion To Dismiss, Case Nos. TC-93-58, TC-93-62, TC-93-96, and TC-93-101 (Attachment No. 1). The
orders in each case were substantially similar, but were issued on June 20, June 29, and July 20, 1993.
Unfortunately, the quality of the reproduction leaves something to be desired since the orders were only
available from the Commission’s Records Room on microfilm.
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complainants (and subsequently amended to include 31 co-complainants), the
Commission found that a number of the co-complainants were not purchasers of the
SWBT intrastate services, and that other co-complainants failed to appear. Finding that
the absence of these co-complainants brought the number of complainants below the
minimum number of 25, the Commission dismissed the complaint for failure to meet the
statutory requirement of Section 386.390.1: “The Commission must conclude that this
complaint as to the reasonableness of SWBT's rates was not filed by a party who has
standing to file such a complaint under section 386.390.” (Report & Order, p. 10)

6. The courts have also recognized that Section 386.390.1 has an exception
that denies a single consumer standing to bring a complaint regarding the rates of a

public utility. In State ex rel. Jackson County v. Public Serv. Comm’'n, 532 S.W.2d 20

(Mo. App. 1973), the Court observed:

Section 386.390, heretofore quoted, prior to the exception therein
allows for complaints to be filed against utility companies. The
exception therein pertains specifically to rates and limits those who
may complain to governmental bodies through the ‘mayor,
'president or chairman of the board of aldermen,’ a 'majority of the
council, commission or other legislative body' of any city, town,
village or county or ‘twenty-five consumers.’

7. The Missouri Supreme Court has recognized “that it was never intended

that every citizen might participate in any case.” See State ex rel. Dyer v. Public

Serv. Comm’n, 341 S.W.2d 795, 797 (Mo. 1960); State ex rel. Laundry, Inc. v. Public

Serv. Comm’n, 34 SW.2d 37, 41 (Mo. 1931). By requiring that any complaint
relating to the reasonableness of rates be signed by a minimum of (twenty-five) 25

consumers or prospective customers, the Missouri General Assembly recognized



that the Commission could be inundated with complaint cases if each member of the
public had standing to challenge the reasonableness of electric rates.

8. Based upon the Commission’s previous application of Section 386.390.1
and Missouri case law, KCPL believes it is clear that GST has failed to perfect its
Complaint regarding its allegations relating to the "reasonableness" of the rates
contained in GST's Special Contract or KCPL's tariffed rates approved by this
Commission. As a result, the Commission should, sua sponte, dismiss those sections
of GST’s Complaint that relate to the reasonableness of KCPL's rates since it has failed
to perfect its Complaint, as required by Section 386.390.1.

Section 393.260.1 Requires Perfection Prior To Filing A
Complaint Regarding The Adequacy Of Electric Service

9. With regard to GST's request for an investigation into the adequacy and
quality of KCPL's service, KCPL does not believe that Section 386.390.1 requires
perfection before a complaint can be heard by the Commission. However, Section
393.260.1 imposes similar perfection requirements for any complaint regarding the
adequacy and quality of service, including specifically "the voltage of the current
supplied for light, heat or power." Section 393.260 (1) & (2) state:

393.260. 1. Upon the complaint in writing of the mayor or the
president or chairman of the board of aldermen, or a majority of the
council, commission or other legislative body of any city, town,
village or county within which the alleged violation occurred, or by
not less than twenty-five consumers or purchasers, or _prospective
consumers or_purchasers of such gas, electricity, water or sewer,
as to the illuminating power, purity, pressure or price of gas, the
efficiency of the electric incandescent lamp supply, the voltage of
the current supplied for light, heat or power, or price of electricity
sold and delivered in such municipality, or the purity, pressure or
price of water or the adequacy, sanitation or price of sewer service,
the commission shall investigate as to the cause of such complaint.
(emphasis added.)




2. When such complaint is made, the commission may, by its
agents, examiners and inspectors, inspect the works, system, plant,
devices, appliances and methods used by such person or
corporation in manufacturing, transmitting and supplying such gas,
electricity or water or furnishing said sewer service, and may
examine or cause to be examined the books and papers of such
person or corporation pertaining to the manufacture, sale,
transmitting and supplying of such gas, electricity or water or
furnishing of such sewer service.
10.  Prior to the filing of the instant complaint and throughout this proceeding,
GST has made false allegations in various forums regarding the quality of service
provided by KCPL. KCPL has filed extensive testimony that demonstrates that its
service meets or exceeds industry standards, is safe and adequate, and otherwise
reliable. While KCPL looks forward to presenting these matters to the Commission in
this proceeding to remove the cloud that GST has created by its unfounded allegations
regarding the adequacy and reliability of KCPL's service, the fact remains that once
again GST has failed to satisfy the requirements imposed by the Missouri General
Assembly.
11. Moreover, what remains of GST's case relates to the Hawthorn Incident.
The Commission is already conducting an investigation of the Hawthorn incident, and
has ordered Staff to file its Report no later than June 8, 2000. See Order Directing
Filing, Case No. ES-29-581 (February 9, 2000). The Commission should not duplicate
this ongoing investigation as a part of this proceeding.
12.  For all of the foregoing reasons, the Commission, sua sponte, should find

that GST's Complaint regarding KCPL'’s rates must be dismissed for failure to meet the

prerequisites of Section 393.260.1.



Binding Arbitration Under The Contract

13.  The contract between KCPL and GST contains an arbitration provision.

Section 7.5 of the contract reads as follows:

Dispute Resolution. Any controversy or claim arising out of or
relating to this Agreement, or the breach thereof, shall be settled by
arbitration administered by the American Arbitration Association in
accordance with its Commercial arbitration Rules, and judgment on
the award rendered by the arbitrator{s) may be entered in any court
having jurisdiction thereof.

14.  Nothing in this provision purports to divest the Commission of any
jurisdiction it may have. In fact, Section 7.2 of the Special Contract specifically states
that the contract does not divest the Commission of jurisdiction.

Commission Authority. This Agreement is in all respects made
subject to the jurisdiction and authority of the Commission.
Notwithstanding _any other provisions in this Agreement, nothing in
the Agreement shall be construed as divesting or attempting to
divest the Commission ... of its ... jurisdiction...(emphasis added).

15.  Arbitration is a contractual right of the parties to the contract. Emst v.
Tallahassee, 527 F. Supp. 1141 (N.D. Fla 1981). An arbitration provision sets out a
contractual right of each of the parties to compel to arbitrate any dispute that the party
may wish to have arbitrated. In the instant case, neither of the parties to the Special
Contract has sought to compel the other party to arbitrate the disputes giving rise to the
instant proceeding. Both KCPL and GST were fully aware of their rights to arbitrate
their dispute. GST chose to file its petition before the Commission and KCPL has
answered. Both parties have proceeded before the Commission through extensive
discovery and pre-hearing preparation. Neither party has expressed any interest in
invoking the arbitration clause contained in the Special Contract. Due to the extensive

proceedings before the Commission and the extent of the pre-hearing preparation, it is



likely that both parties have lost their right to arbitration under the Special Contract

through waiver.

16.
waiver of a right to arbitrate a claim." Fru-Con Const. Co. v. Southwestern

Redevelopment Corp. Il, 908 S.W. 2d 741, 745 (Mo. App. E.D. 1995). But waiver will

Missouri courts have found that "(t)here is a presumption against finding a

be found in certain instances.

17.
inconsistently with their rights by proceeding before the Commission in the instant

proceeding. Further, a court is likely to find that prejudice to both parties has occurred if

In order to estabtish that a party has waived its right to arbitration,
the opposing party must show that: (1) the party knows of its
existing right to arbitrate; (2) the party acted inconsistently with its
right to arbitrate; and (3) the party’s inconsistent acts prejudiced the
opponent. Reis v. Peabody Coal Co., 935 S.W. 2d 625, 630 (Mo.

App. E.D. 1996.)

KCPL and GST knew of their arbitration rights and both have acted

the issue is raised. The Reis court, at 631 stated:

Lost evidence, duplication of efforts, use of discovery
methods unavailable in arbitration, or litigation of substantial
issues may constitute prejudice. (Citation omitted.)
Although delay in requesting arbitration by itself does not
constitute prejudice, "delay and the moving party’s trial
oriented activity are material factors in assessing prejudice.”
Fraser v. Merrill Lynch Pierce, Fenner & Smith, Inc., 817
F.2d 250, 252 (4™ Cir. 1987).

Prejudice can also result when a party loses a motion on the
merits and then attempts to invoke arbitration, or when a
party postpones invoking arbitration, causing "his adversary
to incur unnecessary delay or expense.” Kramer v.
Hammond, 943 F.2d 176,179 (2" Cir. 1991).



18. Inlight of the history of this proceeding before the Commission, it is very
likely that a court would rule that both parties have waived their right to arbitrate the
matters currently before the Commission.

In summary, the Special Contract explicitly provides that its arbitration provision
does not divest the Commission of juriédiction over the matters involved in this
proceeding. Further, arbitration is a right of the parties to the contract. They may
exercise this right as they see fit. In the instant case, they have chosen not to seek
arbitration.  Finally, it is likely the parties have waived their right to arbitration by
progressing so far before the Commission. Under the foregoing circumstances, it
appears that the arbitration provision of the Special Contract does not divest the
Commission of its jurisdiction over the matters relating to the instant controversy
between KCPL and GST. As stated earlier, however, GST's failure to perfect its
complaint regarding the reasonableness of rates and adequacy of service mandates
dismissal of those sections of GST's Complaint. In addition, the Commission should
dismiss GST's remaining allegations since GST has failed to state claims upon which
relief may be granted.

The Commission Should Dismiss GST’s Complaint In Its
Entirety Since The Commission Lacks The Requisite
Statutory Authority To Grant The Relief Sought by GST

19. In a long line of cases, the Missouri Supreme Court has held that as an

administrative body, the Commission has no power to order a refund, declare or enforce

any principle of law or equity, determine damages, construe contracts or enforce

contracts. Wilshire Constr. Co. v. Union Elec. Co., 463 S.W.2d 903, 905 (Mo. 1971),

Kansas City Power & Light Co. v. Buzard, 168 S.W.2d 1044, 1046 (Mo. 1943); May

10




Dep't Stores Co. v. Union Elec. Light & Power Co., 107 S.W.2d 41, 48 (Mo. 1937);

Laundry, 34 S.W.2d at 45; see DeMaranville v. Fee Fee Trunk Sewer, Inc., 573 S.W.2d

674, 676 (Mo.App. 1978); Hoffman v. Public Serv. Comm'n, 530 S.W.2d 434, 438

(Mo.App. 1975); Katz Drug Co. v. Kansas City Power & Light Co., 303 S.W.2d 672, 679

(Mo.App. 1957).

20. In its complaint and subsequent pleadings, GST has asked the
Commission to grant equitable relief and monetary damages. As the Commission has
already ruled in other orders issued in this proceeding® and as Missouri Courts have
held, the Commission lacks the statutory authority to grant GST: (1) equitable relief by
calculating incremental costs as if Hawthorn continued to operate; (2) money damages
by requiring KCPL to pay GST any insurance proceeds; and/or (3) otherwise altering

the terms of the contract between KCPL and GST. See KCPL's Response to GST's

Motion to Compel Production of Documents, for Directed Findings Concerning

Information Controlled by KCPL, and for Interim Relief, pp. 17-20 (filed March 3, 2000).

KCPL is in no way suggesting that the Commission lacks the authority to rule that the
Special Contract is no longer "just and reasonable.” The contractual rights of KCPL and
GST cannot abrogate the Commission’s authority to establish just and reasonable rates.
May, 107 S.W.2d at 48. If the Commission determines that the rate KCPL charges GST
under the Special Contract is no longer just and reasonable, it is clear that the
Commission has the authority to rescind the Special Contract and place GST on an
appropriate tariff. But, it is also clear that the Commission lacks the authority to grant

the relief sought by GST.

% See Order Denying Reconsideration, pp. 2-3 (August 19, 1999); Order Regarding Kansas City Power
And Light Company's First Motion To Compel Discovery, pp. 7-8 (November 2, 1999).
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21.  GST has alleged that KCPL’s imprudent operation of Hawthorn 5 entitles it
to equitable relief, monetary damage, and/or a unilateral reformation of the Special
Contract. Assuming arguendo that KCPL's imprudent operation of Hawthorn 5 resulted
in the Hawthorn Incident, it does not follow that the Commission has the statutory
authority to grant the relief sought by GST. It does not. Under the Special Contract the
amount of GST’s electric bill is determined, in large part, by KCPL’s incremental costs.
The Special Contract does not shield GST from unplanned outages.* The
Commission has no legal basis to order KCPL to assume that Hawthorn 5 is still in
operation when it calculates GST's electric bill. Accordingly, the Commission should
dismiss GST's Complaint in its entirety since the Commission lacks the requisite
statutory authority to grant the relief sought by GST.

WHEREFORE, having fully responded to the Commission's Order Regarding
Show Cause Hearing, Kansas City Power & Light Company respectfully requests that
the Commission consider these suggestions, and adopt the recommendations
contained herein.

Respectfully submitted,

Qwes M. Fischer MO Bar #27543
ﬁ CHER & DORITY, P.C.

101 West McCarty, Suite 215

Jefferson City, Missouri 65101

Telephone: (573) 636-6758
Facsimile: (573) 636-0383

4 On January 26, 1999, KCPL presented GST with a written offer to share the risk relating to the
availability of KCPL's power plants. GST rejected this offer. See Rebuttal Testimony of William H.
Koegel, p. 4.

12
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Gerald A. Reynolds  CT Bar #407871
Kansas City Power & Light Company
P. O. Box 418679

Kansas City, Missouri 64141-9679
Telephone: (816) 556-2785
Facsimile: (816) 556-2787

Karl Zobrist MO Bar #28325
Timothy G. Swensen MO Bar #48594
Blackwell Sanders Peper Martin LLP
2300 Main Street, Suite 1100

Kansas City, Missouri 64108
Telephone: (816) 983-8000
Facsimile: (816) 983-8080

Attorneys for Kansas City Power &
Light Company




CERTIFICATE OF SERVICE

| do hereby certify that a true and correct copy of the foregoing document has
been hand-delivered or mailed, First Class mail, postage prepaid, this 17th day of

March, 2000, to:

Paul S. Deford

Lathrop & Gage, L.C.

2345 Grand Avenue, Suite 2500
Kansas City, Missouri 64108

James W. Brew

Christopher C. O'Hara

Brickfield Burchette & Ritts, P.C.
8th Floor, West Tower

1025 Thomas Jefferson Street, N.W.

Washington, DC 20007

14

John B. Coffman

Office of the Public Counsel

P. O. Box 7800

Jefferson City, Missouri 65102

Dana K. Joyce

Steven T. Dottheim

Lera L. Shemwell

Missouri Public Service Commission
P. O. Box 360

Jefferson City, Missouri 65102

James M. Fischer




ATTACHMENT NO. 1

COMMISSION ORDERS:

1. AT&T Communications of the Southwest, Inc. v. GTE North Incorporated,
Case No. TC-93-58

2. AT&T Communications of the Southwest, Inc. v. Contel of Arkansas, Inc., d/b/a
GTE Arkansas, Case No. TC-93-62

3. AT&T Communications of the Southwest, Inc. v. Seneca Telephone Company,
Case No. TC-93-96

4. AT&T Communications of the Southwest, Inc. v. Contel Systems of Missouri, Inc.,
d/b/a GTE Systems of Missouri, Case No. TC-93-101
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Paul 8. Delosrd, Charies W. Nckee, ~ throp & e ulst, 1348 Grand Ave., Suite
2800, Xansan City, MO 64108 _

Gloria Salinas, Attorney, ATET Oc -nloations - the Southwest, Inc.,
8911 Capitoi of Texas Higiway, -stia, X 7 789

Cazl J. Mp 1aland B. M“p ﬂ&.' ot I hlﬂ" Garrett and
Soule, 130 8. Bamistom, Sulte 2 7, Bt. loulir, MO 6310%

Bdward J. Cadicux, Senior Attorney MNCI Teleoor-nications, Corp., 100 8.
Fourth .tmt' 3“‘ 'm' s, L '31., w 62

Janes C. Stroo, GTE Systams of Mix~uxi, 1000 67 Drive, P.0. Box 307,
Weatsville, M0 6€63385-0307

Office of the Fublic Counsel, P.0. "ox 7800, Jef arson City, WO 65102

Alfred G. Richter, Jr., Katherine C. “rwaller, Sout western Ball Telephone Company
100 Morth Tuoker, Room 630, St. “ouls, MO 63 '01

==-gnalosed_find certified copy of ORDEN ia the above~numbered case(-).
Siaecrvely,

Bradt Stows

Brent Stewart
Executive Secretary

Uscertified Copyt -}
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i Commission held at its office

day of July, 1993.

ATET Communications of the Southwest, Ino.,

)
Complainant, ;
v. ; Case No, TC-93-101
Contel Systems of Missouri, Inc., ;
d/b/a GTE Systems of Missouri, }
Respondent. i
ER IN ION TO DISMISS

On September 10, 1992, Complainant AT&T Communications of the
Bouthwest, Inc. (AT&T) filed s complaint against Respondent Contel Cystams of

Missouri, Inc., 4/b/a GTE Systems of Missouri, (GTE Systems), alleging that GTE

Systens' charges for access service are too high. At the same time ATET filed
' complaints against 43 other noncompetitive local exchange telecommunications

companies in the state of Missouri. On October 13, 1992 GTE Systems filed itsii:

Answer, and on October 21, 1992 the Office of the Public Counsel filed a Motien = '

To Dismiss. On Movembar 16, 1992 ATET filed Suggestions in Opposition ta the
Public Counsal's Motion to Dismiss. Applications to intervens were filed by
MCI Telecommunications Corporation (NCI) end Southwestarn Ball Telephons Company
(Southwastern Bell). _

' In its complaint ATGT alleges that the amount charged by GTE Systems
for wonopoly exchange access servicas is substantlially higher than the amount
charged by mhtim Ball for the same services; that the chl:.cgu are on their
face excessive and vialative of §392.200.1, R.8.Mc. Supp. 1992) and that the

sonopoly exchange access sarvices provide GTR Systassms with sxcessive lavels of

. &
— — in Jefferson City on the 20th . ;

&




contribution and age competl:.ion. OB 'lynnﬂauu charges nﬂmﬂ

in 198% and have not changed sinve that time, ATAT claims that the misnutes of -
use for GTR Systems' access servives and resulting revenuss have incressed
dramatically, while the average cost per minute of providing thoss services has
declinsd substantially without s corresponding reduction in rates, and thus
appears to imply that the current access charges are not cont-based. ~
Additionally, ATET po-!.n ctoncern that the alleged l.noqui.t.l.u .tn acuess
charges will affect the then-proposed, now ordersd Outstate Calling Ares Plan,
e the establishment of a plan for axpanded calling soopes in metropolitan and
cutstate axchanges, Case No. TO-92-306 (Mo. P.8.C. Report and Order issued
Detember 23, 1992), the mandatory network modernisation project, 17 m,
TN

Reg. 1043, 4 CAR 240-32.100 et loq., and any review or -'rvinl.on of the Ptl.nm

Toll. enr:ut ?hn. u Mﬂmi mtmu access- chargs and intralArA wn‘

/"

pool 29 llo. -p.8.C, N, a.) 249 (1937). In its prayer for relief, ATET seeks to

i ~—

_the ewnlni.on d-clm GTR ay-tm‘ access rates and rate design unllwtul,

AP t0 reduce GTR Bye! sy-tm' access charges to just and reasonable levels. Nrﬂ'
suggests that l\: is uniquely harmed by the azllegedly unreasonably high access
charges, am it has baen designated the carrisr of last resort in the state of
Missouri, and alwo is required under state law to charge the same price for
intrastats calls of equivalent distance, accompliched through averaging statewids
costs, while its ocrapetitors can chooss not to serve an arsa with high sccess
charges and thereby excluda the higher rates from calculation of the statewide
averages.

QTE Systons filed an Answer In which it sought dismissal of ATET's
compiaint. The Office of the Public Counsel filed a Motion to Dismiss on
October 21, 1992, which exprasssd serious uurvntio:;n about whethar the
complaint was an appropriate way to deal with ATET's concerns, given that access

charges could not b9 lowared without a consideration of all relevant factors,




AR

____Ffé:_cm.lul.oa. However, there hnn bun no allegations that :ﬂ': Systams has been

: ecln!.uton. md none of. thf’nctl au.q.d by ATET in its complaint oan be J

LR P ‘ﬁ' v

'tnoluding m.m on other rates. Onm u. 1992, ATMT

mm in Opplua,m to the Public Counsel's Motion to Dismise.
unm review of the v armu pleadings of the parties, ressarch, and mlnh;
the Commission conclud: 3 that ATST's coaplz'nt faile to state a olaim upon which
zelisf can be granted b- rause thera Ls no et tutory suthority cited which permite
a consideration of ATET = allegations in thi~ manner. The Commission's treatment
af this conpl‘unt is consistent with its trnatment of ths othar 43 complaints
filed by AT&T. In addit’'on, the Commission further determines that the principle
of judicial sconomy dic ntes that ATLT's corplaints be disaissed,

As authority “or ite complaint, 28T cites the Commission to three
statutory sections, $392.400.8, $392.200.1, o4 §386,330.2, R.8.No. Bupp. 1992,%
¥one of these sections s apposite to ATET's complaint. Sectiocn 392.200. 10__
basically reguires that charges for services rendered by colmientim:;
companies must be just and reasonable, and not more than aliowed by law, or by
order or decision of the Commiesion. Mothing in this statute, however,
authoriszses a utility, or any other parsen or corporation, to complain about the
rates charged by another utility. Nor does ATAT allage that OTR Systems has
charged rates other than thoss authorised by the Commiseion, which retas are’
presumed to be prima facle lawful. $385.270, R.8.M0, 1986.

Sectlon.186.330.2 essentially sliows cowpleints to be mede regarding
any thing or act done by & telecommunications company, snd other specified
regulated entities, in violatiocn of any provision of law or of the terms and
conditions of its franchise or charter or of any order or decision of the

TN

' ehu'gim mtu ntu Ln *RCMER et whnt Lt hrs besn authorized to- do by tho

. e ——— .;-.
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wiaet Law, eeotth'. '

Wtdd by a mcwpotl.nn or transitionally competitive tolnmlanuom .

==oSEpany;*—Whils at first blush §392.400.5 does sesm to support ATET'S olah.
this subsection cannot be read in isolrtion. It is s maxim of statutory
construction that the various sections ¢? a single act should be construed

together as & consistent and homogunecus while, Fftate ex rel. Ashere! v. Uniom

Electric Cospany, 559 B.W.2d4 216, 221 (Mo. App. 1977). Scrutiny of ' statute
cannot be confined to the words gquoted in 2 particular section, but mu- include
ths purpose of the act and cbjectives of the leglslation. Leboowitz . Fiams,
300 B.w.24 827, 829 (Mo. App. 1957). This includes reviewing the total’ v of the
snactaent and construing it in light of " what is below the surface of ° > words
and yet fairly a part of them.'" gtat~ ex rel. HNenderson v, ~~oetor,
361 5.w.24 802, 805 {Mo. bano 1962).

Taken ae & whole, $392.400 addresse: tha enforcemant by the Cc ilssion
of the sagregation of noncompatitive services from transitionally compet ' :ive or
cowpetitive services. Subsection 1, for instance, prohibits the Commisr 'n from
including expenses which are in any way associated with the provi-‘on of
transitionally competitive or competitive televcemunications services in :tting
ratas for noncompetitive services. The remaining subsections are designe’ to aid
in the implementation of that prohibition. PFcr axample, subsection 2 p ~vides

for the sstablishment of accounting procedurns to assist in implasenti '3 the

prohibition; subsection 3 provides for the ostablishment of procedur~~ for




. mmum the gurvlu of & tulmhﬂs‘ service, whi:h ;ﬁuu
mtnnur aid in the matlon of exper :as) subsection 4 providas an e ception
¢ to t.h.’ g.urn prohibition, allowing ti Commission to consider the r“vemues
generatad by a transitionally competitive or competitive telecommun! ations
sarvice in setting rates for noncompetit!we services where the revenuar q:o-od_ .
the sxpense of the service plus a reasonrc:le return on investment; subsc:tion §
prohibite noncompetitive or transiticrally competitive telecommun!-stions

companies from offering transitionalily co-metitive or competitive telecc—unica-

tions services below the cost of such sar-ices, which again alds in segrogation &k-
of axpansss and dlsc urages the develo;wat of subsidies; and subsc-—tion 7 : * {\_'

provides the Commise’' a with authority to inspect the books and records of .

noncompetitive or tr- ‘itionally competitive telecomsunications companies Ln

order to implsment'th: provisions of the statute. :
A close re: ‘ng of $392.400 as a whole indicates that the statute

sssumes ths sxistence ¢ ' a noncompatitive or transitionally compstitive telecom~

munications company whi ‘1 offers either transitionally competitive or competitive — g

RN 4

__~'wervices_in addition ° nonconp.t!.tln ‘uﬂmc, and is . goncernsd with the
—v“l_’ 1 )

lntomlni.onlhi.n hetw E‘E‘rehu'qod for different services offered by the v

-

3 M__my,JOt, nm 'mﬁl’/ luy.- ul.t.h m possibility that the compiny's

‘"“‘“-a thtﬂ urvl.oef’ e ] oublidhlnq other services. Thare is no 1ndl.cutl.an

«;‘;._;
e
~==-guywhere-in the statute ".at the legislature contemplated & situation where ;m %
company's telscommunic: “ons service is subsidising the telecosmunications ™

service of another comp’ ¢ rather, the focus is on differing services offered
by the same company., 7 —mpany would have & very real interest in challenging
the rates of another wany where the first company offered a service in
competition with the ond company and the noncospetitive services were
subeidizing the compet:’ ive ssrvices of the setond company) thus, subsection 6

merely provides the r- -hanism through which the first company is able to
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emmg- m.nd compeny's rates. In aum, uug the dontext ot‘lﬂﬁ.t
‘T whole, mbsectlon & merely &llows one tolecomunications cospany to cuu k.-
. the reascnsbleness of the nun oharged by ancther uxmntuu!.ons bmny au .
ths groud that the Latter company's noncompetitive telecommunicstions urum
are subsidising the latter compsny's transiticnally competitive or competitive
sarvices. |
This interpretation of $392.400,.8 is aleo bolstered by a reading of the
heading given to this ssction by the revisor of statutes: "Noncompetitivae
_ telecommunications sexvices, rstes not to cover expenses of competitive services,
axception-~complaint may be filed by another company, purpose--commission may
exanine records, purpose." Although the heading was not enacted by the General '
Assembly and cannot be relied upon to the extent as though i ware, "headings and
revisor's catchlines may be pertinent in demonstrating  “w the statute has
generally been read and understood.” risndacs v. Niehaus, ~ "0 8.%.2d 714, 716,
n.2 (Mo. App..1978).

Thus ATET'a claim doss not fall within the ambit of $392.400.6, as any

subsidy resulting from unreasonably high access charges would flow bdt\nbgh

eoupanies instead of within a company as contsmplated by tho statute, and ATET

. has not allesged in its complaint that GTE Systeas offers sarvices which have been

classified as transitionally competitive or competitive.
Although not cited in ATET's complaint, or in any of the pleadings
filed in this case, the question of the possible applicability of $386.390.1 was

raised in some of the other 43 ATET cowplaint cases, and the Commission deems it

appropriste t’@" the impact of that statute on the rresent procseding. |
Bection 386.390.1 clearly states: -

(Nlo complaint shall be entertained by the cornisaion,
axcept upon lts own motion, as to the reasonablenc-a af any
rates or charges of any gas, slectrical, wster, nswer, or
talaphone corporation, unless the same be signed hy the —_
public counsel or the mayor or the president or chilrman of R

Sy




eu}.ra of aldermsa or & njoﬂ.tQ! the oounoil,

% commission or other legislative body of any city, towm,

A : “illage or oounty, within which the alleged viclation

¥ ‘ocurered, Or oot less than twenty-five consusers or

3‘ rurchasars, or prospective consusers or purchasers, of such

Sl - -as, alectrivity, water, sewer, or telephcne service. h

¥ $306.390.1 1.8.M0. Supp. 1986. L

; 5'\ibn 38£.390.1, along with its sister statute $393.280.1, which
y dsals spec:!’ically with gas, slectric, water, and sewer corporations, are the

only statut~a specifically authorizing a complaint as te the rates or prices

charged by :he wvarlous utilities regulated by the Public s-rvlco eomuﬂ:m,

[ S

. mm!;;{; :nstrucktion t:hnt vhm thcro are two upnnto statut-3 porni.n.lnq “1

- -~ e s
o A"

ﬂ-;—*':.?_ﬂ:m Eame % ject ntm, ‘tha two stattes must ba read together, and where the
| ““““; pml.llous v* the more specific statute conflict with the provisions of the wore

-

TS senerel stat e, the provisions of the specific statute must hold sway over the
general stat' te, #ftate ax rel. Chicago, Rock Island and Pacifioc rrilroad Company
v. Public Scrvice Commigsion, 441 8.W.24 742, 746 (Ko. App. 1969} . See also City
of Raytown . Danforth, 560 B.W.24 8468, 848 {(No. banc 1977), Thus $386.3%0.1's
provisions vith respect to complaints regarding ratea takas precedenca over

$3886,330.2. ATET has nelther pleaded $386.3%0.1, nor has it met tha

preconditions listed therein for filing complaints as to rates; therefore its
complaints are required to be dismissed.

A fundamental probdlem with ATET's position is th: lack of an
appropriate forum. It is impractical and perhape imp-=sible to - “Iress ATEY'e
concerns outside of the context of a rate case. The Office ~ the Public
Counsel, which filed a Motion to Dismiss in some althouvh not all «~ ° the 44 ATSEY
complaint casen, expressed concern that access charges not be lo: red without
consideration of other relevant factors, including thes effect on other rates.

ATET itaelf acmits in its Suggestions in Opposition thrt tha Comission's duty

M -——~="""  whereas the anum of $386. !'lo 2 i wore general. It is an of t-cited axiom ci o
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analysis of othar rates and ohu'qn of the Respondent, the cost of ocapital;
.lunnuhﬁ or devreasing qu.lp'lnt costs and any other issue the Commission deems
relevant.” Sugger™!~ns in Opposition at 2. ﬁ\

At a min’' 71 ATET'sa complaints would almost certainly require sudits
of the respondant cupanies and cost of service studies relating to the
companies' various 1 “a designs. It ies unclear whether ATLT expects to undertake
the burdcn of condu: .'‘ng the audits and cost of service studies itself. Such s
burden ir likely to "~ on AT&T, as, for example, it hints in its complaint tbat
the rates cl'mrqod by “he respondent companias are not cost-bassd. 1In 1e
v. City of wantsvillc, 645 8.W.24 130, 123 (Mo. App. 1982), the court, in l:h.
context of a customer challenge to the rsasonablsness of water rates charged by
a municipal corporaticn not under the jurisdiction of the Publiec Service Commis-
sion, affirmed ths donial of & daclaratory judgmant action, noting that the
Pplaintiff failed to shovw proof that the .rute charged bore no relaticn to the cost
of uzvl.a; a® claimed, and thus the plaintiff failed to carry his burden on the

issue, \

To limitm'mnly mount what in essence would be 44 full blown rate

-— .

~ cases would be judicialiy uneconcmic. MNor does the Commission have sufficient

resources to undertaks s:-~h an endeavor in addition to i{ts normal workload. ATRT
NN
is not, however, withou' a ramedy. It may intervens in }!&Q_ rats coases :u-'e‘ by\

loe'ah awhmgs t.locm’mlcltbn- ‘companies and raise u;J clnm _as to the

A

. nluubionon cf the l'.‘lt‘ + dealgn and rm- ‘charged by the companies for nonopul.y
.:-—-“L'-'_:'A- = ‘;——‘:"
: = - gl accou ..“]-“fe :nd.od. tmn.l. of the companies againot whom Al'ﬁ!

el e

flled coupu.!.nn lw-rnrfmdy initisted rate cases with the Cosmission, and ATGT

e S ==

has sought and been grant-d intervention in those cases.

b In addition, ATST may have an opportunity to address the issue of

access charges in Cawe No, TR-89-182, in which AT&T previously participated,

Char
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A m ‘in Seace ax xal, OTR North v. ieissourd rubua forvioe Commission, lu,,E

L o
l ¥ ﬁ'ﬁ"!d 35. llh. m 1”1]_ l'ho mud-d issue 1:1-91“- the question o! whnhor

1,

o 27 —3

2
.
- f_. o'l‘ljorth !nuerpornt;d'rcmu‘r‘“m un. charge portion of access charges tor b g

"!’.

Although that case lp.cl.ﬂ.cu.ly'.

mw tog_:‘{ii-.‘?muc intralATA traffic.
involved m Korth, GTR North and GTR 'smm have become a pert of GTR Midwest
Incorporated, along with other GTR companies, pursuant to a Report and Order
issuad on December 8, 1992 in Case No. TM-9)-1, therefore the remand in TR-§9-182
may have tha potential to affect other GIE companies against which ATET has
hmght complaints as weall,

ATET's recitation in ite complaint of other matters which can affect
or be affected by tha access rates charged by GIE Systems Only underscores the
Commiesion's concern with judicial economy. Por axample, {t is certainly
possible that the Outstate Calling Area Plan and sandatory natwork modernisation
project, cited by ATET in its complaint, and FCC Docket No. $1-141 on axpanded
intarconnection with local telephons facilities, not cited by ATET, may have an
effect on the Accass rates charged by GIE Systems and other local exchange
teletovmunications conpaniss in Missouri. What sffect these matters might have
on tha amgunt charged as access rates, sither upwards or downwards, cannot be
predicted with any csrtainty, as the occurrence of such an affect depends on N
future -nnt-.. The bast way to address ATET's conc- s, tharefore, ls to do oo P
on & case-by-case basis in the contaxt of a gensral ~te case.

Thus, even if ATET had statutory authori'y to complain ebout the
reasonablensss of GTE Systems' access charges, no ad ustment to those charges

could be mads ocutwide the context of a gensral rate c-»e, and judieial sconomy

1 would requira the Commission to dismiss the complaint. as the Commiesion would

be unable to grant the relief raquested.

.

T
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Ir ORDERED 3

B ST 1. That the camplaint filed by ATET Communinations of :he Soutiwest,ddl
."‘?&;’ . . -
R - Ing. on September 10, 1992 aguinst Contsl Systems of Flesourl, 1.:9., ¢/b/a oTR '

Systems o Missouri is hereby dismisesed,

2. That the applications to intervene of NCI Tele:rnmmunications

Corporation and Southwestern Bell Telephone Company are hereby disr.ssed as moot,

3. That thir order shall becoms effective on August ¢, 1993,

BY THE COMMISSION

det Steunt

Brent Stewart
Executive Sacretary

{(sRAL)

Nueller, Chm., KoClure, Perkine,
and Crumpton, CC., Concur.
Kincheloe, C., Absent.




At a sassion of the Publio 8
« Cosmission held at ite offise
in Jefferson City on tha zith

day of June, 1993, 3,

ATS. Communications of the Southwest, Ine., )
.Goaplumt, ;
; Case No. TC-93-96
flenc:a Telephone Company, ; t
- Respondant. l:
\ - RDER o DIfMI

On Septesber 10, 1992, Complainant ATET Communications of the ..
Southwest, Inc. {AT&T) filed a complaint against Respondent Saneca Telephone

__%__ ca-p*mr (Seneca), alleging tlut Sanaca's charges tor access servica ace ﬁog i‘:lqh. " A

x

i aé*‘z*ma-- time arsr__Lnd conplaints against. 43 otnor noncospetitive. ] “local -

_.‘"

'ﬁﬂg—ng Seneca tnod an Answer nnd ‘a Motion to Dismiss and Suggestions, and on_:l-'
| Ootober 21, Mtho office of the Public Counsel filed a Motien to n!.imi.u. %‘
Nove:bar 16, 1992 ATET filed Suggestions in Opposition to Mctions to Dismiss of - ﬁ
Reapondent and Publie Counssl, and on NMovember 23, 1992 Seneca filed a Reply to
Complainant's Suggestions In Opposition to Motlons to Disaiss. Applications to
intervens were filed by NCI Telecommunications Corroration (MCI) and Southvastern
Bell Telsphone Company (Southwestern Ball).

In its complaint ATET alleger that the amount charged by Bensca for )
monopoly exchange access sexrvices is subrtantially higher than the amount charged
by Southwestern Sell for the same servizas) that the charges are on their fate

excessive and violative of $392.200.1, R.3.Mo. Suprn. 1992; and that the monopoly

sxchangs accesd ssrvices provide Sensca with exces~ive levsls of contridution and




<. - discourege iticn. ' Seneca's access Mrvogr@ set in 1987 m-um _gq

" Comsiselon order 1 26 the Kissouri istertAfh acoess chryes aad latrazifa toll |

pocl, 28 Mo. .8.C. (N.8.) 538, $00, 604 (1988). ATAT appears to imply that the -
rates &t in 1987 were not cost-based, cnd claims thet the minutes of use for *
Ssneca's access services and resulting revenues have inorsased drmtl.;iur.
while m-\mm cost par minute of providing thos» services has declined

substantially without a corresponding reduction in ratos.

Additionally, AT&T posits concern that the allcoged inequities in access
charges will atfect the then-propossd, now ordersd Outrtate Calling Ares Plan, ;

1 . .
fe the establishment of a plan for expanded calling so-pes in -ntmouth‘\md '

_...;,.

. outatats exchanyes, Case Bo. T0-92-206 (Mo. P.8.C. Roport and Order isgued

——

1 ‘ "

i bt.‘aﬁ..a- 23. _ 199w undatorr natwork rodorni.nnon proj.at.,

e mm T

—

:—-%L j’—'—’_ ~ - R v
:E#-’Ts@: 7 Mo, m 1045;\4 ol ] 340-32.100 ot s8g., and any review or mhion of the _==i.

- = Primary 111 gz_-g;u Plan, Re the Migsouri interLATA accoss charge and intrazata
T T to11 pool, 29 Mc. P.8.C. (N.8.) 249 (1987). In its prayer for ralisf, ATET seeks
to have ths Commission declare Saneca‘'s access rates and rate design unlawful,
and to raduce Seneca's accesa charges to just and ressonable levels., ATET
suggests that it is uniquely harsed by the allegedly unreasonably high access
charges, a8 it has been designated the carrier of last resort in the state of
Missouri, and also is requirazd under state law to charge the same price for
intrastate calle of equivalent distance, sccomplished through averaging statewide
costs, while its competitors can choose not to ssrve an area with high acoess
charges and thersby sxclude the higher rates from calculation of the statewide
averages.

Beneca filed an Answer in which it asserted s number of affirmative
defenses, as well as a Motion to Dismisns which listed several grounds for
dismisssl. On November 16, 1992 ATET filed Suggestions in Opposition to Motions

to Dismiss ©f Respondent and Public Counssl, and on November 23, 1992 Seneca
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 filed a Reply to u‘uﬁ's w in Opplltléa Motions to Disnisws,

umm--mmMMmormmwmmnm

ud!nutunozm'imum It eses no need to Mamum Lesues

reaised by the parties. After a careful review of the raricus pleadinge of the

v

Py T
y
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parties, research, and analysis, the Commission conalud¢ s that AT&T's complaint
falls to state a clalm upon which relief can be gran’ 4 because there is no
statutory suthority cited which persite a consideration ~f ATET's allegations in
this manner. In additicn, the Commission further deterr .nes that tha principle

of judiocial sconomy dictatss that ATET's complainte be Jlemissed.

As authority for its complaint, ATET cites t'» Commission to thrire

statutory ssctions, $392.400.6, $392.200.1, and $386.330.2, R.8.%o. Supp. 199:i'.: :

&

None:  of themae sections is appoesite to ATET's complainz. BSection 392.200.1 |
basically requires that charges for ssrvices rendsred by telecommunicatiors
companies must k& just and reascnable, and not mors than allowed by law, or by
order or decision of the Commission. Aothing in this statute, however,.
suthorises a utility, or any other person or torporation, to complain about the
rates charged by another utility. Nor does ATAT allege that Seneca has charged 5

rates utho: than thot\uuthoris.d by the Comminsion, which rates ars pru\nod to

Bectlion 388.330.2 essentially allows complainte to be sade regarding ' ,
any thing or act dons by & talecamsunications company, and other specified

' toqulnud sntities, in vioclation of any pravluon of law ?:r of the tu'n nnd

oondi.um of 1“ franchise or chez...o: or sf any ordsr ot -decision of m

e —

Mum ,-ﬁnnr, thera Lawve :m no_ lnoqatiunl that ‘Senece has been ~ ¢

gk,

——— - "__,_J--’ " - 'ﬂ?,. wyt
B WMQIIWOI in.excess a! what {t-Eis been authrriszed to 6o by th.

E::Er -
“Commiveion, md none of the facts alleged by ATET in itn complaint can b.

R —— -

conatrued €o aver a- vlolatl.on by Gansca of any provision of ‘aw, or of the terms

1ALl referances are to R.S8.Mo. Supp. 1992 sxcept whers otherwise noted.
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Wlma or IMulaon of any rate or charge for sarvice offeresd or

v

Provided by w noncompetitive or transitionally competitive telecommunications
company.* While at first blush $392.400.8 doe3 seem to support ATET's claim,
this subsection cennot be zead in igslstion. It is & maxim of statutory
construetion that the various sections of a single act should be construsd
togethsr as a consistent and homogenecus whole. State ex rel. Ashoroft v, Dnion
Hleotric Company, 539 8.W.2d 216, 221 (MNo. lpp. 1977). Scrutiny of a statute
cannct be confined to the words quoted in a particular section, but must include
the purpose of the act and cbjectives of the legislation. Zeboowits v. fimms,

300 8.w.24d 817, 829 {(Mo. App. 1957). This includ~s mi.nlng‘ the totality of the

snactaent and construing it in light of " what i» below the surface of ths words

and yet fairly a part of them.'™ f#tste ex rel. Neanderson v. Proctor,
361 8.W.24 802, 808 (Mo. banc 19862).

Takan as a whole, $391.400 addresses the enforcement by the Cammiasion
of tha segregation of noncompetitive services from transitionally competitive or
competitive services. Subsection 1, for instance, prohibits the Commiseion from
including expensss which are in any way associated with the provision of
transitionally compstitive or compstitive telecommunications ssrvices in sstting
rates for noncompetitive services. The remaining subsections ar- '!nlm;od to aid
in the isplemantation of that prohibition. For example, subsr ion 2 provides
tor the establishwment of accounting procedurss to assist in ° slementing the
prohibition) wsubsection 3 provides tor the establishment of “rocedures for

detearmining the cost of service of a telecommunications servi -, which would

&. or of any order or decislion of Commission. Like.

-
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naturally ‘n ths segregaticn of eaxpenses) ion 4 provides sn ncoﬁl.on
to the mnl wohlbttun. allowing the Commission to tconsider the m

prohibits noncompetitive or traneitionally compstitive telecommunications

companiss from offering transitionally competitive or competitive telecommunioca-

ticns services balow ths cost of such services, which again aids in mlthn“

of axpenses and discourages the MIWt of subsidiersy and subsection 7
. | ]:mvi.;hu ths Commisasion with authority to inspect the beoks and tlet;!‘dl of
ww or transitionally competitive telecomounications companies in
order to lmplemant the provisions of the statute.

A closs reading of $392.400 as a whole indicaten that ths statuts
assumes the existence of a noncompetitive or transitionally competitive t~lecom-
munications ccupany which offers either tnn-u:l.onnily comp.t.ltl.n or co-pr‘ 1.t.i.n

T ———

P -

Latur.utl.nuhlp betm -entn_w for different urvl.eu otfcnd by““th-

-y

uoncmlttmmtou are subsidizing other services. There is no indication
a wyuho:c i.:tho statute that the legislature contemplated a situation where one
ceompany's telecommunications ssrvice is subsidizing the telecommunications
service of another company) rather, the focus is on differing services offered
by tha samm company. A company would have & very real interent in challeaging
the rates of ancother company vhare thes first company offered a ssrvice in
competition with the sescond company and the noncompetitive services wars
subsidising the competitive services of the second company; thus, subsection &
merely provides the mechanism throuch which !:ho firet company is able to

challenge the second company's cates,

In sum, within the context of $392.400

;Mrvim .in tddltion to Wt‘dn services, ﬁnnd is concernsd wih the

i mimsa T 2
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u a m. ion § merely nnou ane t.mnicntlm company

mu-p th. muuu of the rstes emgu by ancther ul.ml.cat

m_w the pu.md that the latter conpany's noncospetitive teleccsmunicati
services ars subsidiasing the latter company'es transitionally competitive o:
coapetitive services. ’

This interpretation of $392.400.6 is also bolstered by a reading of the
heading given to this section by the revisor of statutes: “"Noncospetitive
talscommunications services, rates not to cover expenses of competitive services,
exception--complaint may be filed by another company, purpose--commission may -

sxamine records, purpose.” Although the heading was not metod by ths Gennral

Assembly and cannot be relisd upon to the extent as though it were, "headings and
revisor's catchlines say be pertinent in dewonstrating how the statute hae
generally besn read and understood.™ Fisndaca v. Nishauy, 570 B.W.24 714, 716, .
n.2 (Mo. App. 1978). "

Thus ATET's ~lalm does not fall within the ambiv of $3921.400.6, a» m

subsidy resulting fr:a unreasonably high access chargss would flow o d,
companies instead of within a company as contemplated by ths statute, and it h
vadisputed that Bensca offsrs 1o telecomminications services which have bsen
classified as transitionally competitive or competitive.

The only other statutory provisions cited by the parties which could
conteivably authorize s complaint l\lﬂh'll ATET's are $3386.390.1 and 386,400,

~

R:8.Mo. 1986, Section 186.390.1 {s the mein statut' defining who may bring s

+

complaint nnil‘on\whnt basin. ' Saction 386.390.1 cles ly states: - ‘

(Nlo complaint shall be entertained by 'he cosaission, K
. axcept upon its own motion, as tn ths reasc iblensss of any *
‘ rates or charges of any gas, e)2ctrical, * ‘ter, sewer, or -
: telephons corporation, unless the same b signed by the ;
-“1; . public counsel or the mayor or +"e presider or chairman of
: the board of aldermen or a major'ty of the - uneil, commis-
e = sion or other legislative body of any city, ' wn, village or . ..
f = - county, within which the nuoqod violation - siitred, or not

L E

&
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¥ vy ‘ than tueaty-five consumers or hasers, or prospec- %

{ tive oconsumers or purchasers, of such gas, electricity, .
O vater, rawez, or telephone service. %g _‘
i - 3308.990.1 R.8.M0, "”.

\mm ﬂu.coo grants any person, corporation, or publlo uuuey the
right to ec-puu on any grounds upon which complainte are allowed to be !uod

by other parties. Ths tarm “publio wutility” is not found in $386.390.1's

otherwvise axtensive list of who may file a complaint. Seneca cites State ax rel.

_sckson County v, Fublic Service Commissicn, 332 8.W.2d 20 (Mo. basc 1978), for

ib W!.uon t.hlf._j_}t 400 was intended to qu- utul.t.s.n _the ri.ght to file

- L

ce-gui.nt- nqu.nﬂ: other u‘Eil:Itiu only on matters other than tha uuonabl.mu

———— =

_of ratew: The Bupma eourt nry ably posited the question of the interrelation- . % .

~ ship between §386.400 and $386.390.1 in the case cited by Seneca: -

e

with no effort toward over-eimplification, the question may

be posed--did $386.400 place a public utility only within

thosa listsd gensrally in $386.390 that might complain or

ware they also added to those allowed to complain as to

"rates” in the "exception," i.e., public governmental units

and consumnrs (25 or mors)?
ftates ex ral. Jackson, 532 8.W.2d at 26. However, tha Court resolved t! - Lesues
"before it without answering the question it rrised, although it ¢! quote
axtansively from briefs filed by the partlies, in which ons of the partie: argusd
that §386.400 was only intended to give public utilities the right to file
complaints on matters other than as tc the reasorablensss of thelr ra: »s. 14.
ot 27. The Commiasion expresses no opinion as to the sppropriatenses ~f this
interpretation of the statutes, as ATET does not rely on $386.400.

Instead, AT&T suggests that the portion of $386.390.1 which arnits
couplaints by twenty-five or sore customers or purchasars should apply to it, as

Ssneca may not have twonty-five purchasars of exchange access, whareas ATELT has

far in axcess of twenty-~five customars. To do otherwise, ATAT saintains, would

yire
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stfactively . purchasers of excange Irem ever emmm &h
resscnablensss of an exchangs 800esr provider's rates. '

I.!u.on 308.390.1, nau' * ith its sister statute $393,260.1, :
o 1
SR deals srecitfically with gas, electri~, water, sud sewer corporations, are the

only statutes epecifically authorising a complaint as to the rates or prices

charged by tha various utilities regulated by the Public Service Commission,
whareas the language of §$386.330.2 is more gensral. It is an oft-cited axiom of
statutory construction that whare ther> are two separate statutes putu.ni.nq to
the same subject matter, the two stattes must ba read together, and uluu the
provisions of the more specific statute conflict with the provisions of the mr-
geaneral statute, tha provisiona of the specific statute muet hold sway over the
genaral statute. ftate ex rel. Chicago, Rock Island and Pacifio Railroad Company
v. Public Service Commission, 441 8.W.3d 742, 746 (Mo. App. 1969). See slsc City
of lnrtm v. Danforth, 560 B.W.24 846, 848 (Mo. banc 1977). Thus 5386.390.1'-
provisions with respect to complalntes regarding rates takes precedence ‘over
$386.330. z"\lm.r m ult;.; pleaded §786.390.1, nor has it met tha pmondt
tions listed therein for f£iling complaints as to rates; thersfore, its complaints
are required to be dismissed.

Another fundamental probles with AT&T'e position i# the leck of an

v
= eppropriste form. It is lmpracticsl and perhape isposeible to sdarwes ATeT'e

outsi,dc of tho—aentoxt of a nto casse. :n its Motion to Dhnindnd

- -JuMonsg imca ,n.:qml tlut. M'ii' u inviting the Commission to tnqnq. in

- i—
s - "sﬂ.
Tt et

: @Lﬂgxrumo ntmﬂnq. Tha otﬂ.eo of the Public Counsel, which filed a isotion

'smeem . t0 _Dismiss iR wowe although not all of the 44 ATGT complaint cases, also
axpressed contern that access chsrges not be lowered without consideration of
other relevant factora, including the effect on other rates.

ATET's claim in its Suggestions in Opposition to Motions to Dismies of

Respondent and fublic Counsel that it is not seeking to engage in single-issue

P ke
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ut-nkm .ao\'. amutm wi.th l.tn coupl | the roliet sought tmiin

'. gg; _ msm afm i_uy#uuu. State ax rel.-Ditlity m

...._...-m—-v

=% QuEALl of M v. mu Servion Comaission, 388 5.¥.24 41, $6 o m

fiiiiiiiirz 1’19). hr ltlttnq that the oass stands for tha proposition thlt the euullliion C g
ﬂ;——*vuu —.may not euanld.r a eingle factor in determining the justnecs and r-n;;nnblon.s-
R of a rate, not that the Coumission may not determins the justness and reasonable-
- nass of a single rate. Howaver, a singls rate may in esscice be considersd s
single factor, as Any given rate may affect the amount of othar rates charged ia
ordar for tha company to maintain its revenus requirement.

ATEYT itself admits in its Suggestions in Opposition that the
Commission's duty to censider all relevant factors in determining the justness
and reasonablensss of access charges “may very well include tha anslysis of other
rates and charges of ths companies, the cost of capital, incressing or decreasing
equipment costs and any othar issue that the Commission deams relevant.”
Suggestions in Opposition at 7-B. At a minimcm ATET's complalnts would Allott?
csrtainly require audits of the respondent companies and cost of service studies
rolating to the companies' various rate designs. It is unclear whether ATET
expects to undsrtake the burden of conducting tho audits and cost of service
studies itself. Such a burden is likely to be on ATHT, as, for axample, it hints
in ite complaint that the rates charged by the respondant cowmpanies are not
cost-based. In Shepherd v. City of Weataville, 645 8.¥.2d 130, 133 (Mo.® App
1982). the court, in the context of a customer challenge to the reascnablensss
of water ratea charged by & wunicipal corporstion not under tha jurisdioction of
the Public Service Commission, affirmed tha denisl of a declaratory judgment
action, noting that the plaintiff failed to show proof that the rate charged bore
no z.latgya to the cost of servica as claimed, and thus the plaintiff falled to

carry his burden on the issue.
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in L.nwoutm in Opposition ATET n.omn- that the Commissid

entertain cowmplaints against Sensca and' the 43 other 1loocsal ub-'\'

telsvommunications companiss on its own motion. The Cosmisslon declines t-.!ft
invitation for many of the same reasons that support the diemissal of ATOT! l
complaint. To simultansously mount what in essence would be 44 full blown rate | N
cases would be judicially umomuie._ Noxr does the Commissicn have sufficient

resources to undartake such an endeavor in addition to its normnl workload. ATET

~

i® not, however, without a remedy. It may intervens in the rote cases filsd by

local .zchﬁw.\solno-unlcatimu companies and raise its claims as to the
reasonablensss of the rate design and rates charged by ths companiea for moncpoly

exchange access sarvices. Indeed, several of the companies againet whom ATET

: filed complaints have slready initiated rate cases wi.th the Commission, and Aﬂu!’ .
N 3&

s

: ¥
N hll:ﬂght and bsen granted intervention in thoss cu-s.' - e -y .é_'
B T ware mxtmm its complaint of other matters vhich can affsct < %

T -z R h 'T‘j:!‘ ’:u ,i

,Jar b-_nitoctod by the nmlrnt-n cmgod ‘by Sensca only underscorss the cnnli.a- . R

= ;t&i’lﬁn ‘s concern wu:h judl.cul oenna-ay. ror example, it is ceztainly possible that -7 5 s

the Outstate g!III g Area Plan and mandatory network modernization project, c.u:-dv
. R .-

by ATRY in its complaint, and FCC Docket Mo, 91-141 on expanded interconnascticn
" with local telephons facilitises, not cited by AT¢T, may have an effect on the

access cates charged by Seneca and other local axchange telecommunications com—

panies in Misscuri. What effact these matters might have on the smount char: :d g
as access rates, elther upwards or Aownwards, cannot be predicted with cny J :
cartainty, as the eccurrence of such an sffect dspends on future svents. Thea
best way to address ATGT's concarns, tharefore, is to do s0 on A case-by-case
basis in the context of a gensral rate case,.

Thus, @ven if ATET had statutory authority to complain about the
reasonableness of Beneca‘'s access chargss, no adjustment to those charges could

be made outside the contaxt of a general rate case, and judicial sconomy would

10
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R I? I8 " TNEREPORE ORDERRD :
e C— . _ L. L

3. That the complaint filed by ATAT Communications of the Southwast

Ino. on Saptember 10, 1992 against Sensca Telephone Company is hersby dismissed,
2. That the applications to intervens of MCI Telecommunications

Corporation and SBcouthwestern Ball Telephons Company are hereby dismissed as moot.
3. That this order shall become sffective on July 15, 1993,

B8Y THE COMMIS&ION

Reat Stenct:

Brent Stewart
Executive Secretary

(6 AL)

Mueller, Chwm., M=Clure, Perkins,
and Kienchsloes, CC,, Concur.
wm' cot Abmto
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Paul §. Da¥oxd, Charles W. Nekee, Lathrop & Norquist, 2343 Orand Ave., Buite
2600, Ransas City, MO &4108

Gloria Salinas, Attorney, ATST Communications of the southwest, Ina.,
8911 Capitol of Texas NHighway, Austin, TX 78759

Carl J. Lumley, Leland B. Curtis, Curtis, Oetting, Heinsz, Sarrett and
Soule, 130 8. Bemiston, Buite 200, Bt. Louis, M0 63108

Sdward J. Cadieuxn, Senior Attorney, NCI Telscommunications, Corp., 100 8.
Tourth atreet, 2nd Floor, Bt. Louls, NO 63102

Jm“’gi-:g:‘;“' QTR Arkansas, 1000 GTB Drive, P-O.' Box 307, Wentgville, WO

Office of tha Publioc Oounsel, P.0. Box 7800, Jeffarson City, Mo 635102

Alfred . Richtar, Jr., Katherine C, Sweller, Southwestarn Bell T~ -phons Cowpany
100 Morth Tucker, fMoom 630, St. Louls, MO €310}

. Saclesed fiad certified copy of ORDER ia the sbove-awsbered case(s).

O Breat Stewart
S Executive Bsoretary

Uncertified Copyt
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At @ sesuion of the Publis Barvios

Commission held at its oftice

- in Jeffersch City on the 20th
day of July, 1993,

Arer mzm\m- of the Southwest, Inc., )
| Complainant, ;
v. : Cara No. TC-93-62
Contel of Arkansas, Inc., 4/b/a GTE Arkansas, ’) U j_\“x’
C __° Tespondent. i o ‘ .

ST =
T . "ORDER GRANTING MOTION TQ DISMISS
e ___ On september 10, 1992, Cowplalnant ATET Comrvnications of the
Southwest, Inc. (ATET) filed a complaint against Respondent Contel of Arksnsas,
,;3,; Ing., 4/b/a GTE Arkansas (OTE Arkansas), alleging that GTR Arkansas' charges for
: access service are too high. At the same time ATET filed complaints against
4) other noncompetitive local exchange telecomnunicatlions companies in the state
of Missouri, On October 13, 1992 GIE Arkansas filed its Answar, and on
Octobar 13, 1992 the Of2ice of the Public Counsel filed a Notion To Diemiss. On

Rovember 16, 1992 ATGT flled Bugyestions in Opposition to the Publitc Counsal's

Corporation {MCI) and Southwestern Bell Telephone Company [Southwestern Bel 1)..

In ite complaint ATET alleges that the amount charged by GTZ Arkansas

face excessive and violative of $392.200.1, R.S8.Mo. Supp. 1992; and that the
monopely axchangs access sarvices provide GTE Arkansas with sxceassive leveils of

contribution and discourage competition. GTB Arkansas's accesa charges wers set

Motion to Disnien. Applications to intervene wers filed by NCI Telecommunications -

for monopoly exchangy access services ie substantially higher than the amcunt -

charged by Southwestarn Bell for tha same sarvices; that the charges are on thelr
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uwse for QIR Arkansas' aoceds umuu end reculting revenuss have inoreased Fil-

dramatically, while ths Iw oost per minuts of wum thoss services has
declined : =tantislly without a conrrusponding reduction in rates, and thus
appsars to ply that the current access charges are not cost-based.
»7iitionally, ATGT posits concern that the slleged inequities in access
charges will affect ths then-proposed, now ordsersd Qutstate Calling Arec Plan,
Re the estolishmant of a plan for expanded calling scopes in setropolitan and

outstate & langss, Cass Ko. TO-91-308 (Mo, P.8.C. Report and Order issued

Deceabar 23, 1991), the msandatory network modernisation project, 17 Mo.

Reg. 1045, 4 CSR 240-32.100 ot #8q., and any review or revision of the Primary

Toll Carrier Plan, Re the Nissouri intsrfATA access charge and iatralarT toll
pool, 29 Mo. P.5.C. (N.8.) 249 (1987). 1In its prayer for relief, ATET weaks to
have the Comr:ission declare OTE Arkansas® access ratas and rate design unlawful,

and to reduce GTE Arkansas's access charges to just and reasonable levels. ATET

| suggests that it is uniquely harmed by the allegedly unreasonably high sccess

charges, as it has been designated the carrier of last resort in the state of
Miwsouri, and nlo\u\uquu.d under state law to charge the ssme price ior

intrastate calls of equivalent distance, accomplished through averaging statewids

costs, while its competitors can choose not to sarve an area with high access -

charges and thereby exclude the higher rates from calculation of the statewide

—-averages. _ - T

a

. : vﬁ Arlunul uiedw.ur £n whieh it scugint dismissal of ATET's

_eenphi.nt. -*’l!e ‘0fficw of—the mue counul filed a Motion to Dismiss on
:"-,:-'-:Eﬁ—* .

m 13, —1"92, which . upruud urlou- reservations about wh.l:hu- th-

-complaint was an appruptluto way to deal with ATLT's concerns, given that access
charges could not be lowsred without a consideration of all relevant factors,

ineluding the effect on other rates. On November 16, 1992, ATET filed




p mmm in ¢ to m Public Gounselis Mot Dismiss. After a

. .
v é” tho Muun conviudes that m*- ocomplaint uu- to ata*o ¢ claim upon unl.eh

.«._7" nlut dn ho gnnua bouuuﬁthgn u no untmry autherity cl.tod whioch pu-n.l.u -

.. mm.utioa of n‘!ﬂ'- anoglttonl I.u‘t’li‘l.l manner. The Commission's treatment ~

e - .
n, g -

*‘“.%otzﬁ. m-plam is cmuunt wlth its trestment of the other 43 couplainte

filed by AT&T. In mﬁn. the Commission further ¢-cearmines that the prinoi.p:lo

of judicial econowy dictates that ATET's compl ir:s e dismissed.
As suthority for ite complaint, ATET cites the Commission to three
statutory sections, $392.400.6, $392.200.1, and $386.330.2, R.S8.Mo. Supp. 1992.°
Fone of these sections is apposite to ATLT's complaint. Section 392.200.1
basically requires that charges for : cvices rendered by telecommunicationa
compan!es msust be just and resscnable, rd not msore than allowed by law, or by
_order or decisicn of the Commissicn. Wothing in this statute, howsvar,
“ - gathorises a utility, or any othar perscr or corpor:ition, to complain about the
.. rates chugod by another utility. Ner “oas ATEY alinge that GITX Arkansas has
‘ charged rates other than those authoriscd by the Cormission, which rates sre

presumed to be prima fatie lawful. $38%.270, R.B.MO. 1988.

Section 386.330.2 umthn_r allows compleints to k> made regarding
any thing or sct dones by a telscommunications company, and other llpwlﬂ..d
\*_ regulated entities, in vioclation of any provision of lsw or of the terms and
conditions of its tranchise or charter or of any ovder or <scision of the
Comminaion. uou-m,. there have been no allegations that GTR Arkansas has besn
charging access retes in sxcess of what {t has been suthorised to do by the
; Commission, and none of the facts allsged by ATET in its complaint can be

construed to aver s violation by GTE Arkansts of any provision of law, or of the

A1l references are to R.8.M0. Supp. 1992 except where otherwies noted.

unm zeviaw of tha various pl.m of the pu-tl.u. ressarch, and mly-in. .




m.uuwmu of the Commission.

g

wu*uu.aoo.x. mc.no.a Ges sot muthorise o compleint es to the

.
vM,‘- e

m of retes. "_ e .
" Neithar does $392.400.4¢ ald ATEY in luppoﬂ-. of its requasted ulht. i

Section 392.400.6 provides: "A telecommunications company may file a complaint
as to the reasonableness or lawfulness of any rate or chargs for service offerad
or provided by a noncompetitive or transitionally competitive telecommunications
ocompany.” VWhile at first blush $392.400.5 does sesm to support ATAET's clalm,
this subsection cannot ba read in isolation. It is a maxim of statutory .
construction that the various sections of a single act should be construcd ‘
togethar as & om\l.\m and homogeneous whole. fFtate ax rel. Ashoroft v, l;h-imd
Eleotric Company, 559 8.w.24 216, 221 (Mo. App. 1977). Scrutiny of a statuts
cannot be confined to the words quoted in a particular section, but must includes
the purpose of the act and objectives of the legislation. - Leboowits v. Fimme,
——300 8.¥W.24 827, 829 (Mo. App. nsn. This mxum reviewing tho totality ofwéhul*-"

g

uuetmt. -u\l c:m-ttulng 1s ermt of ""whlt is below the surface of the wordm _ '

3 ﬂm uung a pu't. ot~ tlww"' _lne- ex rel. Nemdersoo . v. Prootor,
........-.-,.g-— . T

HF::;NJGH.I.IG 802, sos (!b. banc 1962},

cmm==—  _Taken as & whole, $392.400 addressss the snforcement by the eontui.;ﬂ _
of tha segregation of noncoapet’tive servicas from transitionally competitive -
competitive services. Subsection 1, for instance, prohibits the Commission fr-
including expeanses which are in any way associated with the provision o

transitionally competitive or compatitive telecomsunications services in settis -

rates for nontompetitive services. The remalining subsscticns ars designed to al’
in the implesentation of that prohibition. for example, subsection 2 provide-
for the establishment of asccounti-t procedwres to sssist in isplementing th~
prohibition; submection 3 provid:- for the establishment of procedurss for

determining the cost of nservice of a telecommunications sarvice, which would
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.ﬁmu'lny aid in t.wtlen of axpanses) mx‘wm an oaumlh

*: &i-i

T generatad by a transitionslly competitive or occmpetitive telecomsunications

tn the general prohibition, allowiag the Commission to considar the revenues

servioce in setting rates for noncompstitive services where the revenues esxceed
the expense of the service plus a reasonable return on investaent; subsection §
prohibicts noncompetitive or transitionally conpetitive telscommunications
companies from offering transitionally competitive or competitive telecommunica-
tions services below the cost of such sarvices, which again ailds in sagregation
of expsnses and discourages the developwent of subsidies; and subsection 7
provides the Commission with authority to inspect the books and records of
noncompetitive or traneitionally competitive telscommunications companies in
order to implement the provisions of the statuts,

A olose reading of £392.400 as a whole indicates that the statute
anssumes the axistence of a noncowpetitive Or transitionally competitive telecom-
munications conpany which offers sither traneitionally cospatitive or competitive o

services in addition to noncompetitive services, and is concerned with the

interrslaticonship between rates charged for differsnt services offered by tha

same company, or, more specifically, with the possi! Llity that the company's
aoncompetitive services are subsidising other sarvice . Thers is no indieation
anywhere in the statute that the legislature contempl-“2d a situation where one
company's telecommunications service is wsubsidizin: the telecomsunications
service of another company; rather, the focus im on ¢’ ffering services otfghm
by the same oc-pnnr\.n conpany would have & very re.’ interest in challenging
the zates of anocther coapany whare the first comp-ny affered & service in
competition with th» second company and the nonc: apetitive servioss were

subsidising the competitive sarvices of the sscond cc ~any) thus, lubuetlon 6 .

‘méraly provides tho nechanism thrgugh which the f!- st cospany 1is nblc eo

Tk -

uhiuango Fﬁe-encoac cmpmy‘- nta-. In -um, ‘within t 3 context of $39%.400 as .

—_— IS . - -
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s wholse, on l mly allows one tol.:—gathm compeny to Mlup'. ;

tho reisvnableness o! thi m- charged by another telecomminications m on

-*‘%.th ground that the latter coapany's nonconpetitive telecomsunications services

are subsidising the latter cospany's transiticoslly competitive o compatitive
services.

This interpretation of $392.400.6 is aleo bolsterad by a reading of the
hoading given to this secticn by the revisor of statutes: "lonce-pti.tl.n

uloco-uni.catlom urvl.col. rntes not to cover expensas of compcti.ttvo services,

-

m-ntl,on-eﬂls.m“\bo ti.lod by another cowmpany, purpomuilon luy

unlmroeom. pu:pu. au:lwugb hn heading was aot enacted by the General

Assanbly lnd cannot b. relied upon to the extent as though it were, "'hudl.ngc and

genersally been read and understood.” Fiandaca v. Wishaus, 370 8.w.2d 714, 716,
n.2 (Mo. App. 1978).

Thue ATET's claim does no’ fall within the ambit of $392.400.6, as any
subsidy resulting from unreasonal: v high access charges would flow betwean
companies instead of within a cvompr 'y as contamplated by the statute, and AT&T
has not alleged in its complaint that GTE Arkansas offers ssrvices which have
been classified as transitionally competitive or competitive.

Although not citsd in " "T's complaint, or in any of the pleadingy
filed in this case, the question ¢ he possible applicadility of $386.1390.1 was
raised in some of the other 43 ATE oomplaint cases, and the Commission desms it
appropriate to address the impact »f that statute on the present procseding.
Section 386.390.1 clesarly states:

{R]lo complaint shall b: entertained by the commission,
except upon its own moticn, as to the reascnablenass of any
rates cor charges of any ~as, elactrioal, water, sewer, or
telephas corporation, v less the same be signed by the
public counsel or the may: - or the prasident or chailrman of
the boevd of aldermen <+ a majority of the council,
commienlion or other leg’ “ative body of any city, town,
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e . vl ocounty, within which the viclation
. ' ¢ OFf mot lses thin twenty-five oonsumers or
© parchasers, or prospective consumers or purchasers, of such
gus, slectricity, water, sewss, or telephons service.

.t

$386.3%0.1 R.8.M0. Supp. 1986,

Section 386.390.1, along with its sister statute §393.260.1, which
deals specifically with gas, sleotrio, water, and sewer corporations, ars the
only statutes specifically authurising & complaint as to the rates or prices

charged by 1-.1:. wvarious utilities regulated by the Public Ssrvice Cosmission,

whereas the lmguqo of $386.330.2 ie more general. It is an oft-cited axiowm’ :et%’ & .

statutory construction that where there are two separate statutes partaining to
the same subject matter, ths two statutes must be read together, and vhare the
provisions of the more specific statute conflict with the pmll!.m.o! the more |
general statute, the provisions of the specitic _-ntuto must hold eway over the
genaral statute. State ex rel. Chicago, uuk Island and Pacific Railrcad m
v. muc'r;rﬂu Commission, 441 8.W.24 742, 746 (Mo. App. 1969). See also c.tqy\'
of Raytows v. Danforth, 560 5.X.2d 846, 248 (Mo. banc 1977). Thus $386.390.1's
provisions with utp;ct to complaints regarding rates takes precedente over
$386,330.2. ATET has neither pisaded §386.,390.1, nor has it met the
preaconditions listed tharein for filing complaints as so rates; therefore Ltl_

__complaints are required to be dismissed. :‘ —

-=-".».

f‘fik'_f SRS § !undmnu.l___grohl.n with AT&T's position {s the lack of an. .

.
R

- R a

nppropruto forum, It 1- L-prmlur ‘and pu-hnp- impossible to addnu ar&'r'-

L &m outum of th. context of & rete case. The Office of the Public

counul. which £ilwt. ¥ Motion to Dismiss in some although not all er the 44 ATAT

i«

couplaint cssas, expressed concern that access charges not be lowered without
consideration of othrr relevant factors, including the affect on other rates.

ATGT itwelf admits in its Suggestions in Opposition that the Commission’s duty

to consider all relevant factors in setting access ra'“s "may include the
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- th hml.uon‘lt 2. ;
At -.unhnn ATAT's complaints would almost certainly require ludlu -

of the respondent companies and cost of servios studies relating to the | %

companies’ various rate designs. It is unclear whether ATET expects to undortm
the burdan of conducting the audits and cost of service studies itself, such a
burden is likely to be on ATET, as, for example, it hints in its complaint that
- the rates charged by the respondsnt companies are not cost-based. In Shephard
v. City of mantzville, 645 8.W.2d 130, 133 (Mo. App. 1%982), the court, in the
context of a customer challengs to the rsasonadblensss of water ratas charged by
a sunicipal corporation not under the jurisdiction of the Public Service Commis-
sion, affirmsed the denial of a declaratory judgment action, noting that the
Plaintife failed to show proof that the rate charged bore no relation to tha cost
of service as claimed, and thus the plaintiff failed to carry his burden on ths
ismue. i

%o sisultanecusly mount what in cswence would be &4 full bicwn rate
casss would be judicially unsconomic. MNor does the Commission have -u!ﬂ;hnt

; resources to undertaks such an endeavor in sddition to its normsal workload. '. iﬁ!

™ not, however, without & remsdy. It may intervene in the rate cim !Liid BYig:
looal sexthange telecommunications companies and raise its claime as to the
' reasonableness of the rate design and rates charged by the companies for mly

,;s F exchange access services. 1ndeed, several of ths companies against whom ATRY .

filed complaints have already initiasted rate cases vwith the Comaiesion, and ATET -
has sought and been granted intervention in those cases. -
4 ATET'a recitation in ite complaint of other matters which can attect”

% or be affected by the access rates charged by GTE Arkansas only underscores the

Commission's concern with judicial ‘sconomy. For exarple, it is certainly




iy
%’un.bu that tho Outstate Calling ‘Area Plan and mendatory network umalutun

‘pojmg ol.t.d by AT4T in its complaint, and FOO Docket No. $1-141 on expandad
wm with l.oen tealephone facilities, not aited by ATAT, may have an

_ oumeathomu-nmmmmuhuumwhn!.eanmhmp

-
-

" telecommunications companiss in Nissouri. What effect thess mattecs might have
on the amount charged as scoess rates, either upwards or downwards, cannot be
predicted with sny certainty, as the occurrence of such an effect dspends on
future events. The best way to address ATET's concerns, therefore, is to do so

on A case-by-case basis in ths context of & quml_l. rate case.

Thus, aeven Af ATET had statutory authority to complain about the
reasonableness of OTE Arkansas' access charges, no adjustment to those charges
oould be made m& the ml:.‘t;t\o! a8 general rate cass, and judi_.cul. SCONCMY
would require the auis.um to dismiss the complaint, as ths Commission would
be unable to grant the relisf requested.

I? I3 TEEREFOLR CRDERND:

_ 1.  That the complaint filed by ATET Communications of the Southwest, .

m cn , fegtombar 10, 1992 mhwt ~Contel of Arkansas, Ine.. dlbln arE nrmm

L e - -

u mwy &;-u.uu. - — T

Wi,

RS J—

3. -~ That the nppu..ati.ou to zhisrvens of NCI Telecommunications

§

%ﬁ;-;%g;.;,;,;ﬁw}.f . ~.“_.“.u.‘,.‘_,___.j_a~.;ea_-,_:,;§i‘ )

+

e

o " eomnuou and louthuutm Sell Telephone Company are hereby dismiesed as moot.

t s q" T

e e

T'3. That this order shall become sffective on August 9, 1993,

BY THE COMMISSION

. :Bru:t 'S"'ﬁ-ﬁi- |

Bxecutive uc:-tury

Mueller, Cha., McClure, Parkins,
and Crumpton, CC., Conour.
Rinehelos, C., Absent.
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o
v Poul 8. DeFord, charles W. Nckes, Lathrop & Norquist, 2343 Grand Ave., Suite

_ 2600, Xansap Tity, MO 64108

R Gleria Balinas, Attorney, ATET Communications of tha Southwest, Ine.,

911 cupuol. of Teaxas Righway, Austin, Tx 78789
‘ carl J. Lumley, laland B, Curtis, Curtis, Oetting, Bainz, Garrett and
Souls, 130 8. Bamistomn, Suite 200, st. Louis, MO €3108

Bdward J. Cadisux, Senior Attorney, NCI Telescommunications, Corp., 100 8.
Pourth Street, Ind Floor, St. louls, M 63102

J-nlsgi‘lfo:g:; GTE North Inc., 1000 GTE Drive, P.0. Box 307, Wentsville, MO

5

Office of the Public Counsel, P.0. Box 700, Jefferron City, N0 & 12

Alfred 0. Richter, Jr., Katherine €. Swal.! »r, Southwestern Ball Telaplt ne euqnny
100 North Tucker, Room 630, St. Louir. MO 63101
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At a seesion of the Publ:‘: Service i
Commission held at 1 3 office
in Jefferson City on the 20th
day of July, 1993,
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* ' ATST Comsunications of the Southwest, Inc.,

: )
% e - ) i
| e cospletnant, ) .
. coE T —— — - ) " .
: v. oo g - e e - } Case No. TC-93-58
—— et T T ) -
. ZRTE Neath Incoiporatad, ~. E
e mmemscT - 7
- , Respondent.. ) .
@ i ——p ’

OEDER_GRANTING MOTIC™_TO DIENIBS

On BSeptambar 10, 1992, Complal: nt AT&T Communications of the
Southwest, Inc. ({(ATrET) filed a complain: against Respondent GT2 North
“ Inoorporated, (GT® North), alleging that a-rL “orth's charges for sccess service
‘m too high. At the same time ATA? gllld complaints against 43 othar
aoncompetitive local exchange telecommunica’ ‘ons cosmpaniss in the riate of
Missouri. On October 13, 1992 GTR North £i1-" its Mw. and on Ootcher 11,
1992 the Otfice of the Public Counsel filed a } 'tioa To Dismiss. On Wovember 16,
1992 ATST filed Suggestions in Opposition ts ths Public Counssl's Motion to
Dieniss. Applications to intervens were /' led by MCI Telecommunications
Corporation (MCI) and Bouthweatern Bell Teler' ne Company (Bouthwestern Ball},
In its complaint ATET alleges that t' ' amount charged by GTE Morth for

monopoly exchange sccess services is substantir Ly higher than the amount charged
by Southwastern Bell for the same services; t! &t the charges are on thalr face

axcessive and violative of $392.200.1, R.8.Mo. Jupp. 1992; and that the monopoly

axchangs sccess services provide GTE North with ~xcessive levels of contribution

b and discourage competition. OGTE North's access charges wers set in 1989 and have
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not changed o that time. 'ATH? claims that the sinutes of use !orﬂllort.h'l;,
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-uu S0xviows and uuul.n' revanuss have increased drasatically, while thu;

.t\;

gt Tévarage cost par atnute of mvum those servioes hes declined mu;ggw
ulthout a corresponding reduction in rates, and thus appsars to iaply that thb -
current aocsas charges are not cost-based. B

Mditionally, ATAT posits concern that the alieged inequities in access - N
charges will affect the then-proposed, now ordared Outstate Calling Area Plan,
Re the establisbment of a plan for nmndod oalling scoper in metropolitan and
outstate exchanges, Case No. TO-92-306 (Mo. P.5.C. Report and Order issusd
Decesber 23, 1992), tha “mandatory network modernisation project, 17 Mo,
neg. 1048, 4\;1340-32.100 ot seg., and any review or revision of the Primary
Toll Carrisr Plan, Re the Missouri interLATA access charge and intralATA toll
pool, 29 Mo. P.0.C. {N.8.) 249(190'”. In {te prayer for rellief, ATLT seeks to
have the Commission declare GIE North's acceoss rlt.l and rate design unlawtul.
end_to. reduce GTE North's acvess charges to just and iessonable levels. ATGT

e
——

mu that At 1s ua..qni.y h.u-uod by the anmdly unnuombly high acceas

MT‘ e

_%, as it has been dui.gnnm thé carrier of last resort in the state of .

- ll.uouri. nnd ___qho ies required under state law to charge the same price for .
:Im-mm

.m:c—ﬂuto unl of aquivalent distance, accomplished through averaging statewids

costs, while its competitors can chooss not to ssrve an area with high access | : *

; chargas and thereby excluds tha higher rates from calculation of the ste: wide \
-annqu. _
GTE KNorth filed an Answer in which it sought dismissal of LTET's

complaint. The Office of the Public Counssl flled a Motion to Dismi=s on

October 13, 1992, which expressed sericus reservations about whathe: the
complaint was an appropriate way to deal with ATET's concerns, givea that z-cess
charges could nnt be lowered without a consideration of all relevant factnrs,

. including the cffect on other rates. On November 16, 1992, AT&T filed
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mm in oneo to the Public Counsel's Motion to Diemiss. After a

g..nhl. revisw of the various pleadings of the parties, ressarch, and analysis,
‘ehe commiesicn conoludes that ATeT's complaint fails to stete a clais upon which
- pelief can be granted becauss there is no statutory authority oited which permits
& considaration of ATET's allegations in this manner. Th» Commisaion's treatmant
of thie complaint is coneistent with ite treatment of the other 43 complaints
filed by ATET. In addition, the Commiselon further determines that the prineiple
af judiciel economy dictates that ATET's complaints be dismissed,
As authority for its complaint, ATET cites the Commission to three
statutory sections, $391.400.6, $392.200.1, and $386.330.2, R.8.Mo. Supp. 1992.'
Nona of these sections is apposite to ATET's complaint. Section 392,200.1
basically requirss that charges for servicess randsred by telecommunications
companies muet be just and rwasonable, and no%t moxre than allowed by law, or by
order or decision of the Commission. HNothing in this statute, however,
suthorizes a utility, or any other person or corporation, to complain about the
rates charged by ancther utility. Nor does ATET allege that OTE North has
charged rates othar than those authorissd by the Cosmission, whioh rates are
presumed to be prima facie lawful. $386.270, R.S8.Mo. 1986.
Saction’ 386.330.2 essantially allows complaints to be made regarding
v any thing or act done by a telscommunications coapany, and other specified
o regulated entities, in viclation of any provi~ion of law or of the terms and
! conditions of ite ‘wln or chazrter or of any order or decision of the

~ Commission. Nowever, there have been no allegations that GTE North has been

charging access rates in excess of what it hen besn authoriged to do by ths

Comaissicn, and none of the facts allaged by ATET in its complaint can be

5
construed to aver a violation by GTR North of any provision of law, or of the
SNt el — =
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sy 1an uhuncn are to RN.8.Mo. supp. 1992 except whare otherwisa noted, -
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_ ;éun' of n.muuorm, ar of any order or dsoisinn of thnun-tubn

f.u.. uu.:oo.;. $386.330.2 does wot authorise a cosplaint as to tht'

e 24 e
e mm of rates.
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Neither does $392.400.6 ald ATAT in support of its requested reiief.
Section 391.400.8 provides: "A telecommunications company may file & complaint

as to the reasonablenass or lawfulness of any nt& or chargse for esrvice o!!u'.d

or provided by a noncompetitive or transitionally empcuttn tolmnlentlcnn_

whu- nt tl.r-t blush $392.400.5 does uaa to support ATET'a.claim;

tlu.- mtueﬂti.on eannnt h. nur in. ifeclation. It u 'Y mul of cutﬁto:y

uq-tm as c_mu-tm and homogensous wvhole. PState ax rel. Ashorofi- v. Dnion

llntrlc m. 889 B.W.24 216, 221 (Mo. App. 1977). Scrutiny of a statute
sannot be confined to the words guoted in a particular section, but must include
the purposs of the act and objectivas of the legislation. Ieboowits v. Fimw,
300 8.w.24 827, 829 (MO. APp. 1937). This includes reviewing the totality of the
snactaent and construing it in light of ™ what is below the surface of the words
and yet falrly a part of thwa.'" State ex rel. Neodarson v, PMroctor,
361 8.W.24 802, BO5 (Mo. k~no 1962).

Taken as A whols, 5592.400 addresses the snforcenent by the Commission

of the icquqntton of nonco-petitive services from transitionally competitive or

compatitive services. Subsection 1, for instance, prohibite the Commission from

including sxpenses which rre in any way asscciated with the provision of
transitionally competitive ¢ compatitive talecoamunications services in sstting
rates for noncompetitive sezvices. The remaining subsections are dssigned to aid

in the implementation of tht™ prohibition. For ezampls, subsection 2 provides

for the establishment of acrounting procedurss to assist in l.lw).c-nthw tlu

deternining thas cost ot

"-‘.?

1

sarvice of a telscommunications wswrvice, which mld '

i
i
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naturaily iu in the

4 -wth m prohibition, sllowing the Commission to oconsider the ravenues

m by a transitiomally competitive or competitive telecossunications
sexvioce in smtting rates for noncompetitive ssrvices where the revenues sxceed
the expense of the service plus a reasonable return on investmsnt; subsection 8
prohibits noncompetitive or transitiomally oompetitive telecomsuniocations
conpanies from offering transitionally competitive or compatitive telescommunica=
tions services below the cost of such services, which again aids i{n segregation
of expenses and discourages the development of subsidies; and subsection 7
provides ths Comaission with authority to inspect the books and records of
noncompetitive or transiticnally compatitiva telecomsunications mi‘l. in
" ordsr to implemesnt ths provisions of ths statute. ‘

A close reading of $392.400 as a whole indicates that the statuts

sasumes the sxistance of a noncompetitive or transitionally conpetitive tslecom—

municationme company Mea_ogsul aither t:;mlthaauy cowpetitive or competitive ™

services in addition to noncompetitive services, and iv concerned with the
interrelntionship between rates charged for different services offered by the
sane company, or, more specifically, with the possibility thet the cm'l

ma-pctlun sarvices are subsidizing other ssrvices. There is no lndl.nuuﬁ

anywhers in the -tntae- that the lmllntm contouputcd a cu:uauon where one

b

m'l uxmuum servioe is lﬁbim:i.ng the tolmntelttonn

"'n:ﬂ.mhnr oe-punrr uem. the !omu u on differing services offored
by tho sane he same company. A cﬂtify would have a very real interest in challenging
the rates of another empuy whare the first company offersd a aervics in
competition with the second company and the mmittn sarvices wers

subsidinsing the competitive ssrvices of the second company; thus, subsection §

merely provides the mechanizm through which the first company is able to

challenge the second company's rates. In sum, within the context of $391.400 as

tion of axpenses; subsection 4 provides an arception |




' i nioie, mw‘ ] ml.y anm one tal.ee-un l.em coupany to challengé'
faam:m of m r&u ehuvgd by unoﬂnr ulmmuaum my% .

This interpretation of $392.400.6 {s also bolstered by & reading of the

heading given to this saction by the revisor of statutes: “Noncompetitive
taslecommunications ssrvices, rates not to cover sxpenses of competitive services,
exception--complaint may be filed by anothsr company, purpose--comiission may
exaninge racords, purpose.® Although the hesding was not anacted by the General
Assambly and cannot be relied upon to tha extent as though it were, "hosdings and
revisor's catchblines may be pertinent in demonstrating how the statute has
gensrally been read and understood.” PFiandaca v. Wishaus, 570 8.W.24 714, 716,
8.2 (Mo. App. 1978).

Thus ATST's claim does not fall within the ambit of $392,.400.8, as any

mubsidy resulting from unreasonably high sccess chargss would flow betweean
companise instesd of within a company as contemplated by the statute, and ATET
has not alleged in its complaint that GTE North offers ssrvices which have been

classified as transitionally competitive or coapetitive.

Althﬁuqh not cited in ATCT's complaint, or in any of the pludlhﬂ;ﬁﬁgf .
£iled in this case, the question of the possibla applicability of $385.3%0.1 was Rk
raised 4in some of Lhe other 43 ATET complaint cases, and the Commission deams it
appropriate to address the impact of that statute on the present Wlm.
Section 386,390.1 clearly states:

{%jo complaint shall be entartained by the commiesion, |

. axcept upon its own motion, as to the reasonablensss of any N )
rates or charges of any gas, electrical, water, sswer, or 4

talephone corparation, unless tha sane be signed by the ]'

public counsel or the mayor or the prosident or chairman of : S

the board of aldermen or & majority of the council, o

commiesion or other legislative body of any city, town, |

1

|
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: vu. or oounty, with:n which the 'Rileged wviolation
: ococurred, oFf nOY less than ‘twenty-five oonsumérs or
f purchasers, or prospective consueste or purchasers, of such
gas, electricity, water, sswer, nr telephons service.

$384.3%0.1 R.8. Mo, nupp. 1988,

Section 386.390.1, along with its sister statute $§393.260.1, which

o, "’onzy statutes specifically authorising a conplaint as to the rates or prices

- charged by the verious utilities regulsted )y the Public Service Comalssion,
- whareas tho}nqum of $386.2.0.2 {s more gr:eral. It is an oft-cited axiom of

statutory construction that whrre there ars two separate statutes pertain'ng to
:::: the same subject matter, the two statutes must ba read togethar, and whr 2 the

provisions of the more specific statuta conflict with the provulm of th ‘mo

mnl ltltut.. the prmulm ot the spevific statute sust held my ov-: the

geness? statut-. fcate ax rnl mm Rock Islesd md Pacitic Railroad ¢ m

a—

!ubui_lcrviu wsaim, 44 3.%. d 742, 746 (Mo. App. 1963). See ale- cl.gr
olmcm v. Danforth, 380 8.%.24 846, 848 (¥n. banc 1977). Thua 3386.39:).1'-

‘provisions with respect to complaints regarding rates takes precedence over
$388.2330.2. ATET has neither pleadsd $386,390.1, nor has it met the

preconditiona listed therein for filing complaints as to rates; therefor- its
ocomplaints are raguired to be dlwmissed. |

A fundamental problem with ATET's position is the lack : T an
appropriats forum. 1t is impraotical md perhaps impossible to address AIRT's
concerns outside of the context of a rate cess. The Office of the Fublie
Counsel, which filad a Motlion to Disaiss in some although not all of the 44 ATLT
complaint cases, expressed concern that avcass charges not be lowered without
consideration of othar relevant fastors, including the effect on other ra:om,
ATET iteself admits in its Suggestions in Opposition that the Cor-ission's « .ty

to consider all relevant factcrs {n setting access rates “may inolude "

v 4 X , o
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deals specifically with gas, slectric, watrr, and sewer corporstions, are the
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y-.l- ather rates and charges of the Respondent, the cost of mt.ul.
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.4-"-"_ ¥ l.acmlnc or decreasing equipnent costs and any othar Lesue the eu-u-m h-
;} relevant.® Suggestions in Oppositicn at 2. St

At & minisum ATAT's complaints would almost certalnly cequire audits

of thes respondent companies and cost of servica studies relating to the

o R LR

companies' various rate designes. It is unclear whether ATET &~ ts to undartake

the burden of conducting the audits and cost of service studic . itself. Such a

T

Lo

1 l 27 burden is likely to be on AT&T, as, for example, it hints in ; .s complaint that
A, the rates charged by the respondant companies are not cost-brnad. In Shephard
' v. Ciey of mmmtaville, 645 B5.w.24 130, 133 (Mo, App. 1982), the court, in the

context of a customer challenge to the reasonableness of water rates charged by

a municipal corporation not under the jurisdiction of tha Publis Sarvice cu-i.c-

sion, affirmed the denial of a declaratory judgment action, noting t.hligt_pu
S

plaintiff falled to show proof that the rate charged bore no relrtion to the cost -

o e T

of sarvice as claimed, and thus th+ plaintiff failed to carry his burden on the

imsus.

e

To simultanecusly wount what in essence would be 44 full blown rate

\
e i i, B

LR
s cases would be judicially uneconomic, Nor does the Commlission have sufficient

resources to undertaks such an endeavor in addition to its normal workload. AT&T

is nat,\m, without a remedy. It may intervene in the rate ;im tiled by

pme e mm = e,

locoal axchange telscommunications companies and raise ita claims as to the
reasonsblensss of the rate design and rates charged by the companies for monopoly
exchange sccess strvices. Indeed, soveral of the companies sgainst whom ATLT
_filed complaints have alrouly iniciated rate casss q‘ th the Commiss: -, \md ATET

: _.._ : ha‘a couqht and I:Mn—qmtod Lntnmnt.lon in thcce cases. N i

In additien; AT&T uy hnv. AN opportunity to address the ' e of GTE .

e

: -——. North'ns Taccess chu'qn in c:u lto. TR-89-182, in which ATET rreviously - ﬁ

e m— Jst_tielpatmlch wad redanded to the Comnission by the Missou: . i:curt ot
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m Comsisgion, 338 8.%.24 354 (Mo, App. 1992). ﬂn remanded issue involves
tﬁ puuu of whathar OTB North's carrier common 1ine charge portion of acoess

charges for intrastate INterLATA traffic should be reduced to sc''ave parity with 0 4
the m-. charged for intrastate intralATA traffic. 6T North r> longer exists

l’iewau toguutod sntity but has boccn A part of GTE Hidwer" tmorpontod, '

ur"—_ v

_ llong wlth cl:hor cl'l co-puu.u pnr-u-nt to & Report and € der lesued on
_,,-a—ﬁ___,_

M B. 1992 in c.n No. m—oa-—x, thcnforc the remand {n TR-{ =182 ny have

tho potantial »f_:t“i!!wt other GTR companies against which ATHT has brought

complaints as 1-0011.

ATET's recitation in ite complaint of other matters whizh can affect
or be affectsd Dby the access rates charged by GTR North only uniarscorss the
Commission's oonvern with judicial economy. For example, it is certainly
possible that the Qutstate Calling Area Plan and sandatory network modernization
Peoject, cited by ATET in its complaint, and FCC Docket No. 91-141 on expanded
interconnection with local telephone facilities, not cited by ATET, may have an
sffect on the access rates charged by GTE North and other local mmqo-

telecomeunications companies in Missouri. What effect these satterz might have

-' on the amount ocharged as access rates, esither upwards or downwards, cannot be
' predicted with any cartainty, as the occurrenta of such an sffect depends on
future events. The best way to address ATET's concerns, therefore, ie to do so

on A oAse-by-case basis in tha context of a gensral rate case.

Thue, even If ATET had atatutory authority to complain about the

reasonableness of GTE North's sccess charges, no adjustment to thoss Charges

could be made cutside the ¢o "sxt of a genersl rate case, and judicial sconomy

T

would require tha Cowmission o diexiss the complaint, as the Commission would

bs unable to grant the relie’ raquested. . E i
¥
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That the ‘applications to intervene of MCI Telecommunications

Oaéporatl.oa and Southwestern Bell Telephones Company are hereby dismissed as moot.

3.  That thie order shall become effective on August 9, 1991.
Y THE COMMIsSION

" L Brent Stewart '
Sy A ’ . Executive Sscretary
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REPORT AND ORDER

I. Procedural History

On February 6, 1997, MCI Telecommunications Corporation, Inc.
(MCI) and a number of other interexchange telecommunications companies!
filed a complaint against Southwestern Bell Telephone Company (SWBT)
alleging that SWBT'’s intrastate switched access rates are excessive and
should ke reduced. Notice of the complaint was lssued by the Commission
and an answer was filed on March 28. On April 7 MCI et al. filed an

amended complaint.

'MCI Telecommunications Corporatien, Inc., MCImetro Access Transmission
Services, Inc., Teleconnect Long Distance Services & Systems Company, Inc., AT&T
Communications of the Southwest, Inc., Metropolitan Fiber Systems of Kansas City,
L.P., MFS Intelenet of Missouri, Inc., WorldCom, Inc., Communications Cable-
Laying Company d/b/a Dial U.S., Valu-Line of St. Joseph, Inc., LDD, Inc.,
CommuniGroup of K.C., Inc., Kansas City Fiber Network, L.P., North American
Cormmunications Group, Inc., American Tel Group, Inc., MVP Communications, Inc.,
New Century Telecom, Inc., NOS Communications, Inc., NOSVA, Limited Partnership,
Affinity Network, Incorporated, America’s Tele-Network Corp., IXC Long Distance,
In¢., Nations Bell, Inc. d/b/a Nations Tel., Cecastal Telecom Limited Company,
Telegroup, Inc., Wright Businesses, Inc. d/b/a Long Distance Management, Inc.,
QCc, Inc., ActiveTel L.D., Inc., Maxcom, Inc., Consclidated Communicgtions
Telecom Services, Inc., and Dial and Save of Missouri, Inc., hereinafter referred
to cellectively as “MCI et al.” or “Complainants.”
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The Commission’s rule on complaints requires that, upon the filing
of a complaint, notice of such complaint shall be filed upon the respondent
and the respondent shall file an answer within 30 éays. See 4 C8R 240~
2.070(7). The purpose of the notice provision of the rule is to ensure
that the respondent has formal notification of the complaint. The notice
also serves to begin the time period within which an answer must be filed.
The respondent had already beep served with the complaint and had filed an
answer in response to the initial complaint.

The complainants filed a certificate of service which wverified
that a copy of the amended complaint had been mailed by prepaid first class
mail to the respondent. Ten days later, on April 17, the respondent filed
its answer to the amended complaint. This confirms that the respondent
received the amended complaint and although the respondent complained at
the hearing that no formal notice of an amended complaint had been
delivered to it, the respondent would now be eéstopped to deny receipt of
the amended complaint. SWBT has alsc alleged that the Commission has not
autherized the amended complaint pursuant o 4 CSR 240-2.080(14). It is
not clear from the rule cited that Commission authorization is required.
That guestion will remain for another day as this procedure is not
dispositive of the complzaint filed herein.

Numerous applications were filed requesting intervention in this
case and an order disposing of those applications has not been necessary.
The Commission received motions to allow cross complaints, motions to
expand the scope, motions to dismiss, and a variety of other motions and
responses thersto., The Commission determined that those pleadings and
motions should be heard prior to considering the necessity of a procedural

schedule or an evidentiary hearing.
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On July 15 the Commission issued an Order Setting Motions Hearing
SO that}the Commission might entertain oral argument on whether there was
jurisdiction to proceed with this complaint case. The Commission
specifically deferred ruling upon the numercus applications to intervene
and instead granted each entity which had applications for intervention
pending the opportunity to make a special appearance and participate at the
motions hearing without intervention. ©On July 29 the Ccmmission convened
the motions hearing. At that hearing, the Commission first took up SWBT's
motion to dismiss and the issue of the complainants’ standing or lack
thereof and after hearing from SWBT every party present was cffered the
opportunity to respond to SWBT's motion and argument.

Subsequently, the Commission tcok up the motions of the variaous
complainants regarding their requests to expand the scope of this
proceeding along with any other pending motions and then heard SWBT’s
response to the complainants’ motions and arguments. The Commission
provided for initial briefs and on Rugust 15 post-hearing briefs were filed
by MCI, the QOffice of the Public Couqsel {Public Counsel), the Office of
the Attorney General (Attorney General), the Staff of the Missouri Public
Service Commission (Staff), AT&T Communications of the Southwest, Inc.
(AT&T) and SWBT.

On September 5 MCY filed a Supplement to Introduction Section of
Complainants’ Brief filed on August 15. This filing was out of time and
no leave to supplement the briefs was sought. O©On September 8 SWBT filed
its Motion te Strike Complainants’ Supplement to Introduction of

Complainants’ Brief Filed. SWBT's motion will be granted.
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II. Discussion

The complaint states that SWBT's intrastate switched access rates
were last set by this Commission in 1994 and that the Commission had not
required a cost study to assess the reasonableness of those rates at that
time. The complaint claims that SWBT's intrastate switched access minutes
of use, and resulting revenues from 1ts intrastate switched access
services, have increased and that an amcunt of excess profits above the
cost to provide the service has grown commensurate with the increased
minutes of use. The ccmplaint then concludes that SWBT's existing
intrastate rate design is unjust, unreasonable and unlawful and that the
Commission should reduce SWBT's intrastate switched exchange access charges
in relationship to their direct economic costs before SWBT is permitted to
provide in-region long-distance service in Missouri pursuant the
Telecommunications Act of 1996.°

The Commission would not be acting in the interest of judicial
economy to ceonvene an evidentiary hearing on the substantive allegations
raised by the complaint if the Commission lacks jurisdiction to proceed or
if the Commissicon finds other statutory barriers to hearing and resolving
the complaint. The initial inquiry at the motions hearing was whether an
individual entity, such as MCI, may properly file a complaint of this type.
If not, the Commissicn must congider whether MCI and its co-complainants
constitute 25 or more proper parties. If MCI and the co-complainants
qualify as proper parties, the Commission may proceed to the next step.
However, if they do not, the Commission must then address whether Public
Counsel’s motion in this case constituted a formal complaint of the Public

Counsel and thus conferred jurisdiction where none previcusly existed. If

47 y.s8.C. § 271.




the Commission finds either that there were sufficient co-complainants or
that Public Counsel’s motion constituted a formal complaint then the
Commission must next consider whether addressing the substance of the

complaint would constitute “single-issue ratemaking” as prohibited both by

statute and by common law interpretation thereof.?

(A) Section 3IBE.390

SWBT’s first argument was based upon Section 386.3390.1 RSMo® which
states in pertinent part that a complaint may be filed setting forth any
act or thing done or cmitted to be done or claimed to be in vielation, of
any provision of law, or of any rule or order or decision of the
Commission; provided that no complaint shall be entertained as to the
reasconableness of any rates unless signed by the public counsel or the
mayor or the president or chairman of the board of aldermen or a majority
af the council, commission or other legislative hody of any city, town,
village or county, within which the alleged viclation occurred, or not less
than 25 consumers or purchasers, or prospective consumers or purchasers.
This section has been interpreted by the Commission to mean that “anyone
may petition for reasonable and necessary relief except as to rates.” Cole

v. Ft. 3cott & Nevada Light, Etc., Co., 1 Mo.P.3.C. 130; 138, (1913)

(emphasis added.)
The complaint filed in this case may not be filed by a single

entity such as MCI. Section 386.390 and section 386.400, taken together,

igingle-issue.ratemaking is unlawful pursuant to the court’s holding in State
ex rel. Utility Consumers Council of Missouri, Inc. v. Public Service Commission,
585 8.W.2d 41 {(Mo. Banc 1979%) hereafter "“UCCM”; sState ex rel., Office of the
Public Counsel v. Public Service Commission, 858 S.W.2d 806, 812 (Moc. App. 1893}.
These cases interpret Section 392.240.

*nll statutory citations are to Revised Statutes of Missouri, 1994, unless
otherwise ncted. ‘ '
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provide for complaints by pubiic utilities concerning violations or claimed
violations of any provision of law, or of any rule or order or decision of
the Commission. There is no allegation by the complainants of a violation
of law or of a violaticn cof rule or order or decision of the Commission.
Therefore, if complainants are attempting to assert standing of a single
entity under these provisions, they have failed to state a claim for which
this Commission can grant relief thereunder. The complainants have not
invoked the Commission’s jurisdiction under these provisions because the
subject of the complaint is not one contemplated by the statutory language.

There are only two remaining possibilities for concluding that
this complaint was filed by the proper partylies). Section 386.390
provides for complaints as to the reasonableness of a rate or charge.
However, the language is clear that a complainf as to the reascnableness
of rates charged by a utility may be entertained by the Commission only
upon its own motion unless the complaint is signed by the public counsel
or appropriate representative of any municipality within which the alleged
vieolation occurred, or not less than 25 consumers or purchasers, or
prospective consumers or purchasers. There are no complainants which
represent any municipaliity. Therefore, the Commission must determine
whether the complaint was filed either by Public Counsel or a group of 25
or more purchasers or prospective purchasers.

This complaint was not filed by the Public Counsel, but Public
Counsel has actively taken part subsequent to the filing of the complaint.
It is clear that Public Counsel’s participation in this case should not be
viewed in the same light as a complaint filed by Public Counsel. Under
direct questioning on the issue, Public Counsel confirmed that this is not

a complaint filed by the Public Counsel but rather is one in which the
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Public Counsel has chosen to participate. In fact, Chair Zobrist® asked
the Public Counsel:

Ms. Hogerty, are you saying that your March 18th motion

which requests that the scope be expanded and that the

investigation/audit be expedited, that this is tantamount

to a complaint under 386.3807
Public Counsel responded “I don’t know if technically it is because I have
not actually filed a separate complaint. So I can't say that it is.”
Later in the hearing, Commissioner Murray asked Public Counsel:

Did you ask the Commission to order its staff to do that

against Southwestern Bell in this instance prior to

joining in on this?

Public Counsel answered “No. No, I have not. And I actually haven't
joined this complaint.” Public Counsel itself does not assert that its
participation herein constitutes a complaint filed by Public Counsel
pursuant to Section 386.3%0.1. Therefore, in order for the complaint tc
clear the preliminary filing requirement, it must be established that 25
or more purchasers or potential purchasers of the respondent have filed
this complaint.

In the initial filing, MCI appeared to be joined by 28 co-
complainants. Thereafter, a number of parties appear tc have been added
in the April 7 amended complaint. The Amended Complaint appears to have
been filed by MCI and 31 co-complainants. Although this number exceeds the
minimum requirement of 25 c¢omplainants, a number of these co—éomplainants
are not purchasers of SWBT at this time and there is little authority to

establish what constitutes a “potential” purchaser. SWBT has noted that

only 13 of the complainants have ever purchased any intrastate switched

at the time of the July 29 hearing, Karl Zobrist was the Chair of the
Commissien. Since that time, Chair Zobrist resigned from the Commission and the
concurrences tc this order will reflect that Sheila Lumpe is now the Chair of the
Commission.
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access service from SWBT, leaving 19 complainants who have never purchased
intrastate access service from SWBT. SWBT has alleged that those companies
who have never purchased intrastate access services do not constitute
prospective purchasers. It is not entirely clear what constitutes a
prospective purchaser and without citing any authority the parties have
left this issue to be determined by the Commission. The Commission has
determined that it need not answer that question in order to dispose of
this case.

However, the record has shown that one complainant, Wright
Business, Inc., 1is not even certificated to provide telecommunications
services within the State of Missouri. Another, North American
Communications Group, Inc., holds no certificate although North American
Communications Corporation does. If these two are one and the same then
this corporation should both litigate and do business under the same name.
If these are two separate entities then this complainant, too, holds no
certificate to provide telecommunicaticns services in the State of
Missouri. It would be tenucus to grant prospective purchaser status to a
complainant who has never been certificated by this Commission to provide
services within the State of Misscuri.

Furthermore, in the Commission’s Order Setting Motions Hearing,
ordered paragraph number one stated: “That all parties to this case shall
appear to argue those motions which are now pending in this docket on
July 29, 1997, at 1:30 p.m. in Room 520B of the Commission’s offices in the
Harry S Truman Building”. Although ordered to appear, 10 of the 32 parties
failed to do so. The absent complainants did not seek leave of the
Commission to be excused from the hearing ncr did they arrange to have
anyone else appear on their‘behalf. Vice-Chair Drainer made repeated
inguiries to ensure that none of those counsel who did appear did. sco as co-

9
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counsel or local counsel for the absent parties. Although the complainants
may have been in communication with each other it was ewvident that ten of
the complainants had failed to request leave to be absent and had failed
to appear as ordered. Failure to appear at a hearing without previously
having secured a continuance shall constitute grounds for dismissal cf the
party’s complaint or of the party. See 4 CSR 240-2.3110(4) (B).

Those companies which failed to appear were (1) Metropolitan Fiber
Systems of Kansas City L.P., (2) MFS Intelenet of Missouri, Inc., (3)
Metropolitan Fiber Systems of St. Louis, Missouri, Inc., (4) MvVPp
Communications, Inc., (5) New Century Telecom, Inc., {6} NOS
Communications, Inc., (7) NOSVA, Limited Partnership, (8) Affinity Network,
Inc., (9) America‘’s Tele-Network Corp., and {10) Dial & Save of Missouri,
Inc. The absence of these co-complainants brings the number of
complainants below the minimum number of 25.

The Commission must c¢onclude that this complaint as to the
reasonableness of SWBT's rates was not filed by a party whe has standing
to file such a complaint under section 386.390.

Assuming, arguendo, that the Commission had determined this
complaint to be filed by the proper parties, the Commission would then lock
at those issues which may be complained of under this statute.

As stated earlier Section 386.390 provides for complaints as to
the lawfulness or reasonableness of a rate or charge. Inasmuch as SWBT's
access rates constitute the crux of the complaint, it must be noted that
there is no allegation by the complainants of a violation of law, rule,
order or decision of the Commission on the part of SWBT. If MCI et al. are
complaining as to the reasonableness of the rates that SWBT is charging the
record reflects that SWBT is éharging the rate authorized, found previously
to be reasonable and subseguently required by Commission order.

10
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(B) 392.400

The Commission has previously found and concludes again that
Section 392.400 addreéses the enforcement by the Commission of the
segregation of noncompetitive services from transitionally competitive or
competitive services, The complainants in this case have made no
allegation that SWBT’'s intrastate swiitched access services are subsidizing
SWBT' s tranéitionally competitive or competitive services. Section
392.400.6 only pérmits complaints that a company’s noncompetitive services
are subsidizing its competitive or transiticnally competitive services and
the complainants have failed to state such a claim. Complainants have made
no allegation of subsidization. The complaint simply fails to state a

claim upeon which relief may be granted.

{C) Single-issue Ratemaking

Setting aside the wvarious technical pleading or procedural
irregularities of the complaint, the Commissicn turns its attention to the
concern over single-issue ratemaking. The term “single-issue ratemaking”
is essentially a shorthand method of referring to the requirement that all
relevant factors must be considered. Ratemaking is 2 balancing process,
which focuses on a number of factors such as the rate of return the utility
has an opportunity to earn, the rate base upon which a return may be
earned, the depreciation costs of plant and egquipment, and allowable
operating expensezs, Union Flectric Ceo. v. Public Serv, Comm'n, 765 S.W.2d
618, 622 {(Mo. App. 1988). [Wlhether the rates in effect at any given time
are just and reasonable depends upon many facts and can only be determined

after rather extended investigation and study.” State ex rel. laclede Gas

Co. v. P.3.C,, 535 S.wW.2d 561, 570 (Mo. App. 1976). The Commission must

“match” the revenue/expense/rate base relationship. The Staff of the

11




Missourj Public Serv. Comm’n v. Southwestern Bell Telechcone Co., 2 Mo.

P.3.C. 3d 479, 486-87, 544-45 (1993). The effect of cne component of the
relationship may be offset by another component. See, e.g., Id. at 544-45.

SWBT has asserted that the prohibition against single-issue
ratemaking is based on the absence of statutcry authority to set rates
based upon single factors. Section 392.240 reqguires the Commission to
consider all relevant factors when determining a rate Indeed, the court
has held that while the Commission has the authority to investigate rates,
it does not have the authority te lock at only a single factor in
permitting these rates to be adjusted. UCCM at 586.

Complainants stated in paragraph 40 of their amended complaint
that “SWBT'= total earnings are unreasonable and should be decreased by the
access charge reductions proposed by complainants.” However, it is clear
that this is a complaint over cne single rate. Complainants do not ask
that the rates be restructured in foto but ask only that this one rate be
reduced.

Pursuant to 4 CSR 240-2.070(5) the complaint shall state the
nature of the complaint and the complaiﬁant’s interest in the complaint,
in a ¢lear and cencise manner. The only clear and concise issue raised
within the complaint is the issue of SWBT's access rates. The prohibition
against single-issue ratemaking raises a bar against the Commission’s

ability to proceed with the complaint as pleaded.

I11. Summary

Finally, the Commission turns its attention to the motion to
dismiss and the issue as to whether there exists the necessity of an
evidentiary hearing. One of the complainants framed its comments at the
motions hearing in the context of a hearing for judgment on the pleadings

12
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or, in the alternative, a dismissal for failure to state a claim upon which
relief can be granted. The Commission will not view it as a motion for
judgment on the pleadings.

The Commission treats this as a Motion to Dismiss pursuant to 4
CSR 240-2.070(86). This rule is similar to, if not based upon, Rule
55.27(6) “failure tc state a claim upon which relief can be granted.” A
motion to dismiss for failure to state a claim upon which relief can be
granted attacks the legal suificiency of the petition by claiming that,
even 1f the facts in the pleading are true, the facts do not constitute
legal grounds for any relief.® 1In considering a motion to dismiss the
Commission must accept as true all well-pleaded factual allegations of the
petition.’

The parties to this case offered argument at the motions hearing
as to what constituted a fact versus a legal conclusicn. The Commission
must make its conclusions of law in order to dispose of the motions which
are now before it. As the U. §. Supreme Court has observed: “The court has
previously noted the vexing nature of the distinction between gquestions of
fact and guestions of law . . . nor do we yvet know of any . . . rule or
principle that will unerringly distinguish a factual finding from a legal
conclusicn”. Pullman-Standard Co. v. Swint, 456 U.S. 273, 288{1%82). For
example, the classification of a prespective purchaser may require some
factual evidence but in some instances a conclusion of law must define that
term before the facts may be reviewed to consider whether they meet the
necessary standard. The Commission has discussed that particular

distinction elsewhere in this order.

®* Black’s Law Dictionary, p. 520 (rev. 4th ed. 1%68).

? n c. v. The Board of Regents Central Mo. State Univ., £78 5.W.2d 413, 414

(Mo.App. 1584).

13
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The purpose of a motion to dismiss is to expedite litigation and
lies in the interest of judicial economy. Motions to dismiss may relieve
this forum from hearing cases for which there is no remedy within the
jurisdiction of the Commission and for which no relief may be granted.

This complaint may not be treated as if filed as a complaint by
the Office of the Public Counsel. This has been made clear by Public
Counsel’s own comments at the motions hearing. Neither may this complaint
be treated'as if it were filed by 25 purchasers or potential purchasers.
The record at the hearing suggests that only 13 of the complainants have
actually purchased switched access gervice from SWBT which leaves the
complainants to rely on the meaning of “potential purchaser”. 0f those
potential purchasers, it is clear to the Commission that one, possibly two,
of them are not yet certificated to provide telecommunications services
within the State of Missouri and therefcre they could not be potential
purchasers of SWBT's switched access services within Missouri.
Irrespective of the definition of a petential purchaser, only 22
complainants appeared for the hearing and this number alsc fails to meet
the statutory minimum.

The complainants have not alleged any ™“thing or act done ox
omitted to be done” by SWBT in violation of any provision of law or rule
or order or decision of the Commission. Although the complainants have
stated that SWBT's access rates are excessive, SWBT is, in fact, charging
an access rate which has been previously ordered by the Commission.

If, arguendo, the complainants were able to correct every pleading
deficiency in this case, they would still fzce the absolute prohibition
against single-issue ratemaking. The Commission concludes it must dismiss
this case as an attempt to'bring before it a single-issue ratemaking
decision.

14
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IV. The Conclusions of Law

The Missouri Public Service Commission has reached the following
conclusions of law.

Southwestern Bell Telephone Company is a regulated
telecommunications company pursuant to Section 386.020 and is therefore
subject to the jurisdiction ¢f the Missouri Public Service Commission.

Section 386.390.1 provides jurisdiction for the Commission te hear
complaints regarding any thing or act done by a telecommunications company
in violation of any provigion of law, rule, order or decision of the
Commission.

The complaint fails to set feorth any act or thing done or comitted
to be done or claimed to be in violation of any act or any provision of
law, rule, order or decision of the Commissiocn.

Section 386.390.1 provides jurisdiction for the Commission to hear
complaints regarding the reasonableness of rates of a telephone corporation
only if signed by the public counsel or the mayor or the president or
chairman of the board of aldermen or a majority of the council, commission
or other legislative body of any city, town, village or county, within
which the alleged violation occurred, or not less than 25 consumers or
purchasers, or prospective consumerxrs or purchasers, of such telephone
service. The complaint is not signed by the proper parties.

although the complaint purports to be filed by more than 25
consumers or purchasers or prospective consumers or purchasers, the number
of proper complainants is in fact less than 25.

A telecommunications business which has neither sought nor
received the necessary authority to conduct business in Missouri could not
constitute a prospective purchaser or prospegtive consumer as contemplated
by section 386.390.1. Therefore one, possibly two, of the complainants

15
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cannct be considered to be consumers or purchasers or prospective consumers
or purchasers for purposes of this statute,.

The failure of a party to appear when specifically ordered to do
so 1s cause for that party’s dismissal pursuant to 4 CSR 240-2.110(4) (B).
Therefore, ten of the original complainants will be dismissed for failure
to appear.

Neither section 392.200.1 nor 386.330.2 authorizes a complaint as
to the reasonableness of rates, Therefore, neither section 386.396,
392.200 nor 386.330 provide standing for the complainants in this case to
sustain a complaint based upon reascnableness of rates.

Section 392.400 authorizes complaints regarding alleged
subsidization from a non-competitive service to a competitive or
transitionally competitive service. Neither the complaint nor the amended
complaint is based upon a claim that SWBT's non-competitive services are
subsidizing its competitive or transitionally competitive services.

Section 392.240 requires the Commission to consider all relevant
factors when determining a rate. Failure to do so has been designated by
the courts as single-issue ratemaking and is impermissible pursuant te the

court’s holding in State ex rel. Utility Consumers Council of Missouri,

Inc. v. Public Service Commission, 585 S.W.2d 41 (Mo. Banc 1978) and State

ex rel. Office of the Public Counsel v. Public Service Commission, 858

S.W.2d 806, (Mo. App. 1993}. The process advocated by the complainants
herein would constitute a wviclation of the single-issue ratemaking
prohibition.

The complaint filed herein fails to state s claim upon which

relief can be granted and may therefore be dismissed pursuant to 4 CSR 240-

2.070(6)}

16
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The Commission may sustain a motion to dismiss where the
complainant has failed to show that genuine justiciable issues of fact
exist.

IT IS THEREFORE ORDERED:

1. That the complaint is dismissed for-failure to state a claim
upcn which relief may be granted.

2. That the complaint filed in this case against Southwestern
Bell Telephone Company is dismissed for seeking an action which viclates
the‘prohibition against single-issue ratemaking.'

3. That those complainants which failed fto appear, as ordered,
for the motions hearing on July 29, 1997, are hereby dismissed pursuant to
4 CSR 240-2.110(4) {B). Those complainants are Metropolitan Fiber Systems
of Kansas City L.P., MFS Intelenet of Missouri, Inc., Metropolitan Fiber
Systems of St. Louis, Misscuri, Iinc., MVP Communications, Inc., New Century
Telecom, Inc., NOS Cemmunications, Inc., NOSVA, Limited Partnership,
Affinity Network, Inc., America’s Tele-Network Corp., and Dial & Save of
Missouri, Inc.

4, That the complaint is dismissed for faliling to meet the
statutory regquirement of being filed by the proper parties.

5., That the Commission will grant the September 8, 1997, motion
of Southwestern Bell Telephone Company to Strike Complainants’ Supplement
to Introducticn of Complainants’ Brief.

6. That all motions not previously ruled upcn by the Commission
in this case are hereby denied and all objections not previously ruled upon
are hereby overruled.

7. That all pending applications to intervene are hereby denied

and dismissed as mcot.
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8. That this order shall be effective on September 26, 1997.

(S EBEAL)

Lumpe, Ch., Crumpton, Drainer
and Murray, CC., concur and
certify compliance with the
provisions of Section 536.080,
RSMo 1994,

Dated at Jefferson City, Missouri,

on this 16th day of September, 13%7.

l8

BY THE COMMISSION

IR o
Cecil I, Wright
Executive Secretary




