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 BEFORE THE PUBLIC SERVICE COMMISSION 
 OF THE STATE OF MISSOURI 
 
In the Matter of the Application of     ) 
Confluence Rivers Utility Operating Company, Inc.,  ) 
For Authority to Acquire Certain Water and Sewer  ) File No. WA-2019-0299  
Assets and for a Certificate of Convenience and  )   
Necessity       )   
 
  

RESPONSE TO LPLOA’S FIRST MOTION TO STRIKE 
 

COMES NOW Confluence Rivers Utility Operating Company, Inc. (“Confluence 

Rivers” or “Company”), and, in response to the Lake Perry Lot Owners Association’s 

(“LPLOA”) Motion to Strike and for Other Sanctions (“LPLOA Motion”), states as follows to 

the Missouri Public Service Commission (“Commission”): 

1. On September 20, 2019, the LPLOA Motion was filed with the Commission.  The 

LPLOA requests that certain specific statements in the direct testimony of Confluence Rivers 

witnesses Josiah Cox and Todd Thomas be stricken.  LPLOA further makes allegations 

concerning deposition subpoenas issued to Mr. Yamnitz and Mr. Moll and requests “sanctions” 

related to those subpoenas.        

2. First, while the deposition situation is not the primary stated reason for the 

LPLOA Motion, Confluence Rivers would like to add to the background surrounding the 

depositions referenced by the LPLOA Motion.  A key fact that is left out of the LPLOA Motion 

is that an objection to those depositions was provided to all parties in this case, including 

LPLOA’s counsel, on August 21, 2019, by Michael Pendergast, the attorney for Mr. Yamnitz 

and Mr. Moll (See Appendix A).  At that point, because Mr. Yamnitz and Mr. Moll are not 

parties to this case, Commission Rule 20 CSR 4240-2.100(3) and (5) (See Missouri Rule of Civil 
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Procedure 57.09(c) Subpoena to a Non-Party1) would require LPLOA to take further steps to 

either resolve the objections with the individuals or bring the objections before the Commission.  

3. Commission Rule 20 CSR 4240-2.100(3) provides that “objections to a subpoena 

or subpoena duces tecum or motions to quash a subpoena or subpoena duces tecum shall be 

made within ten (10) days from the date the subpoena or subpoena duces tecum is served.”  Such 

objections were provided by Mr. Yamnitz and Mr. Moll’s attorney in a timely manner.  The next 

step, in the case of a non-party, is to bring the objections before the Commission.  Commission 

Rule 20 CSR 4240-2.100(5) provides for consequences only where there is a failure to comply 

with a subpoena or subpoena duces tecum “after objections or a motion to quash have been 

determined by the commission.”  Counsel is unsure what steps were taken to discuss the 

objections made by the witnesses.  However, LPLOA did not bring the matter before the 

Commission for a ruling on the objections.2   

4. As to the specific statements that the LPLOA Motion asks be stricken, the 

LPLOA Motion alleges that the statements are hearsay and that the witnesses “attempt to speak 

for the owners of Port Perry Service Company, Mr. Yamnitz and Mr. Moll, with statements 

presented for the truth of what is being stated.” (LPLOA Motion, para. 8) 

5. The three statements from Mr. Cox’s direct testimony identified by the LPLOA 

Motion represent his expert opinions related to the existing operations at Port Perry Service 

Company and the owners’ motivations.  His extensive experience in inspecting, owning and 

 
1 “A non-party commanded to produce and permit inspection and copying may serve the party who issued and 
served the subpoena with a written objection to inspection and copying of any or all of the designated items. . . . If a 
timely and specific objection is made, the party who issued and served the subpoena shall not be entitled to inspect 
or copy the subpoenaed items except pursuant to an order of the court.  Upon notice to the non-party commanded to 
produce, the party who issued and served the subpoena may move at any time for an order to compel production.” 
2 It further should be noted that the subpoenas attached to the LPLOA Motion concern depositions that were 
cancelled by the LPLOA (See EFIS Item No. 23 – Notice Cancelling Deposition and Subpoena Duces Tecum).  
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operating water and sewer systems, and negotiating with owners, allows him to provide his 

opinion on such matters. 

6. The statement from Mr. Thomas concerning an inspection of the well on March 2, 

2018, and issues associated with the existing well is similarly a statement of his expert opinion, 

in this case, based on a well inspection performed for the Company.  Mr. Thomas is an engineer 

and has many years of experience operating water and sewer systems.  Given that training and 

experience, he may provide his opinion on matters such as the sufficiency of an existing well. 

7. Lastly, the LPLOA Motion alleges that “Port Perry Service Company” “has 

violated a subpoena of the Commission.”  First, as stated above, it appears there is no violation 

of a subpoena.  However, further, “Port Perry Service Company” was not served with a 

subpoena; Mr. Yamnitz and Mr. Moll were served subpoenas individually.  The LPLOA Motion 

then requests sanctions against “the parties to the agreement for violating the subpoena,” by 

striking testimony provided by Confluence Rivers.  Confluence Rivers was not served any 

subpoena, did not violate any subpoena, and, consequently, there is no basis to sanction 

Confluence Rivers or strike its testimony for anything related to the deposition subpoenas. 

WHEREFORE, Confluence Rivers respectfully requests the Commission deny the 

LPLOA Motion to Strike. 

  Respectfully submitted, 
 
 

      _ __________  
      Dean L. Cooper, MBE #36592 
      Jennifer L. Hernandez, MBE #59814 
      BRYDON, SWEARENGEN & ENGLAND P.C. 
      312 E. Capitol Avenue 
      P.O. Box 456 
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      Jefferson City, MO 65012 
      (573) 635-7166 telephone 
      (573) 636-7431 facsimile 
      jhernandez@brydonlaw.com  
      dcooper@brydonlaw.com 
 
      ATTORNEYS FOR CONFLUENCE RIVERS 

      UTILITY OPERATING COMPANY, INC. 
 
 

CERTIFICATE OF SERVICE 
 

The undersigned certifies that a true and correct copy of the foregoing document was sent 
by electronic mail, on September 30, 2019, to the following: 
 

Office of the General Counsel  Office of the Public Counsel 
staffcounselservice@psc.mo.gov  opcservice@opc.mo.gov 
karen.bretz@psc.mo.gov   john.clizern@opc.mo.gov  
 
David Linton 
jdlinton@reagan.com 
 

       __ ____ 
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