Before the Public Service Commission

Of the State of Missouri
	In the Matter of the Joint Application of the City of Centralia, Missouri and Public Water Supply District No. 10 of Boone County, Missouri for approval of a first amendment to a written territorial agreement concerning territory within Boone County, Missouri and Audrain County, Missouri
	)

)

)

)

)

)

)
	Case No. WO-2005-0084


UNANIMOUS STIPULATION AND AGREEMENT

Come Now the Staff of the Missouri Public Service Commission (Staff), the City of Centralia, Missouri (City), Public Water Supply District No. 10 of Boone County, Missouri (District), and the Office of the Public Counsel (OPC), by their undersigned Counsel, and for their Unanimous Stipulation and Agreement (Stipulation) stipulate and agree as follows.

Procedural History

1.
On June 15, 2004
, the City and the District (Joint Applicants) executed a "first amendment to territorial agreement" (First Amendment) applicable to an existing territorial agreement that the Commission approved by a Report and Order issued on February 7, 2002 in Case No. WO-2002-208 (the Original Agreement).

2.
On October 4, the Joint Applicants filed a Joint Application with the Missouri Public Service Commission (Commission), seeking the Commission's approval of the First Amendment.  A copy of the First Amendment was attached to the Joint Application as 
Appendix A.

3.
On October 8, the Commission issued its Order and Notice, which required that notice of the Joint Application be given to the County Commissions of Audrain and Boone Counties, the members of the General Assembly representing persons residing in Audrain and Boone Counties and the newspapers and other media that serve the Joint Applicants' service areas.  The Order and Notice also set October 28 as the date by which interested parties were to file applications to intervene or requests for hearing with the Commission, set October 20 as the date for a scheduling conference and directed the Parties to the case (the Joint Applicants, the Staff and the OPC) to file a proposed procedural schedule no later than October 27, with that schedule to provide for an evidentiary hearing to be held prior to December 20.

4.
No party submitted an application for intervention or request for hearing in this case on or before the deadline set out in the Order and Notice, nor has any party submitted a late-filed application for intervention or request for hearing as of the date of this Stipulation.

5.
On October 20, the Parties attended the scheduling conference as directed and agreed upon the following matters: (a) that a stipulation in this case was likely; (b) that the Parties' stipulation, if one is executed, would include provisions stating the Parties' position that a evidentiary hearing is not necessary for this case; (c) that the Parties' stipulation, if one is executed, would include provisions requesting that the City and the District be allowed to participate by telephone in any Commission ordered hearing for this case; and (d) a proposed procedural schedule.

6.
On October 27, the Staff filed the Parties' Proposed Procedural Schedule as required by the Commission’s Order and Notice.  The Parties' proposed schedule set out November 5 as the date by which the Parties would file a stipulation and agreement in the case, and suggested the dates of either November 29 or November 30 for an evidentiary hearing.

7.
On October 29, the Commission issued its Order Establishing Procedural Schedule, wherein it set November 5 as the date for the Parties to file their Stipulation and Agreement and November 29 as the date for an evidentiary hearing.

8.
On November 4, the Staff filed its Motion for Brief Extension of Time to File Stipulation, in which it advised the Commission and the other parties that it would not be able to prepare the Stipulation and Agreement for filing on November 5 and requested that the time for the filing be extended to November 10.

Provisions Regarding the FIRST

AMENDMENT and the Joint Application

9.
As previously noted, a copy of the First Amendment was attached to the Joint Application.

10.
As noted in the Joint Application, the First Amendment affects only one property, whose owners previously obtained water service from a private well, and results in that property being transferred from the District's service area to the City's service area, as those areas are set out in the Original Agreement.  As noted in the Joint Application, the affected property is located adjacent to the City's corporate boundaries and, although the property is located within the District's service area, it is not located near other District customers or District water lines.

11.
The First Amendment specifically designates the one boundary change that will occur in the respective water service areas of the City and the District, as those areas are set out in the Original Agreement.

12.
The Original Agreement and First Amendment together specify any and all powers granted to the District by the City to operate within the corporate boundaries of the City, and any and all powers granted to the City by the District to operate within the boundaries of the District.

13.
The Joint Application contains provisions acknowledging that the First Amendment does not affect or diminish the rights and duties of any water supplier that is not a party to the First Amendment or the Original Agreement to provide service within the boundaries set forth in the First Amendment and the Original Agreement.

14.
The Parties agree that the Joint Application and the First Amendment meet the requirements of Section 247.172, RSMo 2000
, and that the Joint Application meets the requirements of the applicable Commission rules.

15.
The Parties agree that the First Amendment is "not detrimental to the public interest" and that the Commission should so find.

General Provisions

16.
Although Section 247.172.4 requires that the Commission hold an evidentiary hearing to determine whether territorial agreements should be approved, it does not specifically require that an evidentiary hearing be held regarding amendments to territorial agreements.  Rather, Section 247.172.3 says only that amendments to territorial agreements are to receive the Commission's approval through the issuance of a report and order.  As a result, the Parties do not believe that an evidentiary hearing is necessary in this case.

17.
In addition to the Parties' position regarding the necessity of an evidentiary hearing in this case as set forth in Paragraph 16 above, the Parties also state their belief that a hearing is not necessary even in cases involving the approval of original territorial agreements, where such cases are resolved by the filing of a unanimous stipulation and agreement by the parties to the case and where no other party has requested a hearing.

18.
The Parties' position set out in Paragraph 17 above is based upon the Western District Appeals Court's finding in State ex rel. Deffenderfer Enterprises, Inc. v. Public Service Comm’n of the State of Mo., 776 S.W.2d 494, 496 (Mo. App. W.D. 1989), and upon the Missouri Supreme Court's definition of "hearing" set out in City of Richmond Heights v. Bd. of Equalization of St. Louis County, 586 S.W.2d 338, 342-343 (Mo. banc 1979).

19.
In the event the Commission determines that an evidentiary hearing is necessary in this case, the Parties agree that the testimony to be provided at the evidentiary hearing will be limited to the Staff calling one witness to provide testimony in support of the First Amendment, the Joint Application and this Stipulation, unless otherwise requested by the Commission in advance of the hearing.  Additionally, the City and the District respectfully request that they be allowed to participate by telephone in any hearing ordered by the Commission, with such participation to include the Joint Applicants having representatives available to answer questions from the Commission and/or the presiding officer regarding the First Amendment.

20.
This Stipulation has resulted from negotiations among the Parties and the terms hereof are interdependent.  In the event the Commission does not adopt this Stipulation in total, then it shall be void and no signatory shall be bound by any of the agreements or provisions hereof.  The stipulations and agreements herein are specific to the resolution of this proceeding, and are all made without prejudice to the rights of the parties to take other positions in other proceedings.

21.
As there may be an evidentiary hearing in this case, during which the Staff will provide testimony in support of the First Amendment, the Joint Application and this Stipulation, the Staff will only file suggestions in support of this Stipulation if the Commission requests that it do so.  If that is done, the other parties to this Stipulation will be served with a copy of the Staff's suggestions and shall be entitled to submit responsive suggestions to the Commission within five days of receipt of the Staff’s suggestions, with any such responsive suggestions also being served on the other parties to this Stipulation.  The contents of any suggestions provided by any party are its own and are not acquiesced in or otherwise adopted by the other signatories to this Stipulation, whether or not the Commission approves and adopts this Stipulation.

22.
The Staff shall also have the right to provide, at any agenda meeting at which this Stipulation is noticed to be considered by the Commission, whatever oral explanation the Commission requests, provided that the Staff shall, to the extent reasonably practicable, provide the other parties to this case with advance notice of when the Staff shall respond to the Commission’s request for such explanation once such explanation is requested from the Staff.  The Staff’s oral explanation shall be subject to public disclosure, except to the extent it refers to matters that are privileged or protected from disclosure pursuant to any protective order issued in this case.

Wherefore, the Parties respectfully request that the Commission issue an order canceling the evidentiary hearing scheduled in this case and approving the First Amendment, the Joint Application and this Stipulation.  Alternatively, in the event the Commission does not cancel the scheduled evidentiary hearing, the Parties respectfully request that the Commission issue an order allowing the City and the District to participate in the hearing by telephone.

Respectfully Submitted,

/s/ Cliff E. Snodgrass







/s/ James T. Ausmus     by CES


Cliff E. Snodgrass







James T. Ausmus

MO Bar No. 52302







MO Bar No. 17425

Senior Counsel








116 North Allen Street

P.O. Box 360








P.O. Box 127

Jefferson City, MO 65102






Centralia, MO 65240

573-751-3966  (telephone)






573-682-2114  (telephone)


573-751-9285  (facsimile)






573-682-5621  (facsimile)

cliff.snodgrass@psc.mo.gov  (e-mail)



ausmusbecklaw@centurytel.net  (e-mail)

Attorney for the Staff of the





Attorney for Public Water Supply

Missouri Public Service Commission



District No. 10 of Boone County, MO

/s/ M. Ruth O'Neill     by CES




/s/ Merritt M. Beck III     by CES



M. Ruth O’Neill








Merritt M. Beck III

MO Bar No. 49456







Mo. Bar No. 27229

Senior Public Counsel







City Attorney

Office of the Public Counsel





City of Centralia, MO

P.O. Box 7800








114 South Rollins Street

Jefferson City, MO 65102






Centralia, MO 65240

573-751-1304  (telephone)






573-682-2114  (telephone)

573-751-5562  (facsimile)






573-682-5621  (facsimile)

ruth.oneill@ded.mo.gov  (e-mail)




ausmusbecklaw@centurytel.net  (e-mail)

Attorney for the Office of the Public Counsel

Attorney for the City of Centralia, MO

� Unless noted otherwise, all dates herein refer to the year 2004.


� Unless noted otherwise, all statutory references herein refer to RSMo 2000.
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