BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of the Proposed Acquisition of

)
Case No. TM-2005-0355

AT&T Corporation by SBC Communications, Inc.
)

OFFICE OF THE PUBLIC COUNSEL’S MOTION TO

RECONSIDER CLOSING THE CASE.

The Office of the Public Counsel asks the Public Service Commission of Missouri to reconsider its Order of April 19, 2005 that closed this case. The stated reason for closing the case is that the Commission considered an investigation into the effects of the merger on the Missouri telecommunications industry and market as “fruitless” because the Commission finds that it has no jurisdiction to approve or disapprove the merger that involves foreign holding corporations that are parents of Missouri certified telecommunications companies. Because the Commission found that it does not have jurisdiction over the merger, the Commission then identified the issue as “whether the Commission, despite its lack of direct authority over the transaction, should nonetheless conduct an investigation of its possible effects.”    The Commission declined to make this investigation. 

The Commission has apparently misunderstood Public Counsel’s request.  First, the Commission said Public Counsel has not alleged that the FCC or the Department of Justice would be lax in its duty to review the merger and there is no reason to assume that these agencies would not properly conduct their duties. It was not Public Counsel’s position that the federal agencies would be lax or less than diligent in their review; rather, the investigation was suggested to compliment and round out the process for the expected PSC comments to the FCC and DOJ by providing a forum for public input.  In fact, it is hoped that the Commission’s unique ability to review the specific impact in Missouri would be an essential part of the federal review.

Second, “The Commission concludes that the investigation urged by Public Counsel would simply be redundant and duplicative, and given the Commission’s lack of jurisdiction, a fruitless exercise.”  Public Counsel’s suggestion was for a Missouri specific inquiry to explore the effect of the merger in this state.  It is difficult to see how such an inquiry, even if limited to an on-the-record presentation and questions from the Commission, would be “redundant and duplicative.”  Even if the Commission does not have jurisdiction to authorize or reject the merger, it is difficult to see how an inquiry into the impact of the largest telecommunications merger has on local service and instate toll can be reasonably called “fruitless.”  

The Commission has a duty to supervise all telecommunications companies certified and doing business in this state. Section 386.250 (4) and (7); 386.320. 1, RSMo It has a duty to ensure that rates charged are just and reasonable and are not discriminatory; that service is adequate and meets the quality of service levels proscribed by the Commission.  Section 392.200.RSMo.  At a minimum, the proposed merger should be evaluated in light of the nine legislative purposes of telecommunications regulation mandated by the General Assembly in Section 392.185, RSMo 2005.  A public examination of the effect of the combined ownership and operation of the largest ILEC and the leading long distance provider on consumers and intrastate toll and local exchange competition is far from a futile, fruitless inquiry, but is one that the public should expect the PSC to conduct.  The law does not prevent the Commission from making this investigation; the Commission has voluntarily allowed this opportunity to pass by.

 
The merger has far-ranging impact on consumers and competition, now and in the future.  On April 21, 2005, leading national consumer advocates (Consumer Union, U. S. Public Interest Research Group, the National Association of State Utility Consumer Advocates and Consumer Federation) identified serious threats to consumer prices and choice, to competition and to access to the high-speed Internet posed by the SBC/AT&T and Verizon/MCI consolidations. An examination of these threats in Missouri would be a worthy and significant proceeding.

In assembling its comments, Public Counsel would expect that the Commission would seek a broad base of inputs rather than rely solely on its Staff. Although the Staff routinely handles matters before the FCC without opening a case (traditionally called an “investigation”), the scope and importance of the proceeding at the FCC and DOJ suggests that there should be some procedural vehicle to enable other interested parties to make their specific Missouri concerns and comments known to the Commission.

Certainly, it can be expected that the Staff will provide valuable information and professional comments.  However, Public Counsel suggests that the proceeding should be open and not limited to just the Staff and the Commission.  It is in the best interests of the public and the ratepayers of Missouri for the Commission to provide an appropriate forum to allow public comment on the proposed merger of SBC and AT&T so that customers, competitors, advanced communication and technology providers and users, public entities, public officials, consumer groups, business associations, chambers of commerce, educational organizations, economic development agencies and other interested persons or organizations can have an opportunity to express their views, either in support or in opposition, or their concerns, if any, of the impact on Missouri. In TM-99-76 (September 1998), the Commission held an on-the record conference to allow parties to address what should be in the PSC’s comments to the FCC regarding the SBC/Ameritech merger.  Certainly, a combination that is on a significantly larger scale and will unite SBC with one of its largest competitors in Missouri should be afforded   a similar opportunity for comments on a merger that effects Missouri’s local exchange and intrastate toll customers and competition.
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