BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

 

 

In the Matter of the Joint Application of 

)

Missouri-American Water Company and 
)

Warren County Water & Sewer Company
)

 for Authority for Missouri-American Water
)
Case No. WM-2004-122
Company to Acquire Certain Assets of Warren 
)

County Water & Sewer Company and, in
)

Connection Therewith, Certain Other Related 
)

Transactions.


)

MOTION FOR EMERGENCY APPOINTMENT OF RECEIVER

AND MOTION FOR EXPEDITED TREATMENT


COMES NOW, the Office of the Public Counsel, and respectfully moves the Missouri Public Service Commission for an order directing the appointment of a Receiver for the Warren County Water & Sewer Company’s water and sewer systems immediately.  Public Counsel further requests that the Commission expedite its review and consideration of this request, pursuant to 4 CSR 240-2.080(16).  This motion is made for the reason that the sale of the Warren County Water & Sewer assets, approved by this Commission by Report and Order on November 20, 2003 under this case number, has not yet been completed, and that Public Counsel learned, this morning (March 31, 2004), that the pump on the Company’s water well was “down” and that Flynn Engineering, the company which has been responsible for the maintenance and repair of the well in the past, has refused to perform any work on the well pump unless it receives assurances of payment on a past due bill for approximately $12,000.  In support of the motion, Public Counsel states the following:


I.  Expedited Treatment is necessary because the health threat to the safety of the Company’s customers is immediate because they will soon be out of water.

1. The Commission should grant Public Counsel’s motion for expedited treatment in this case and act no later than April 1, 2004, in order to avoid irreparable harm to the community which receives its water and sewer service from the Company.  


2.  The only well that provides water to the Company’s customers is out of service. The company’s storage capacity is completely inadequate for its needs (see testimony in complaint case).   Therefore, the customers will not have water available, nor have sewer service available, within the next 24 hours.


3.  The only reason that this company is not in receivership today is because the owner agreed that a receiver was appropriate and agreed to sell the company.  In exchange, Public Counsel and the Commission agreed to stay the actual appointment of a receiver, pending the successful transfer of the assets to a qualified buyer approved by the Commission.  All that is needed to have a receiver in place is a request by the Commission and an identification of a receiver to the circuit court of Warren County.  That sale has not yet closed, in part, because of a number of outstanding creditor claims against the company, including claims by the Commission and by Flynn Engineering. 


4. Public Counsel does not know the current whereabouts of Gary Smith, the current owner of the company, but his employee has been in contact with the purchasing company, Missouri-American Water Company, and with Flynn Well Drilling.  However, Public Counsel believes that the employee does not have authority to make the needed repairs on his own, and that the employee has no authority to pay the Drilling company.  (Mr. Smith may be in Texas, but this has not been confirmed.)


5.  Public Counsel has been in contact with Danny Flynn at Flynn Well Drilling. Mr. Flynn is willing to “pull” the pump and reinstall it after repair, but only if he has assurances that he will be paid for this and past services.  Mr. Flynn advised that he is owed approximately $12,000 for work that he has already done for the Company, including interest on the past due balance.  (See, Attached letter to Meredith Perkins from Bill Chandler for verification of the information received by Public Counsel from Mr. Flynn.) However, if Mr. Flynn is assured that he will be paid, he will agree to perform the service.  A receiver could make the necessary payment arrangements for these emergency repairs.  


II. The circuit court has already ruled that a receiver would be appropriate for this company.

6. The criteria for appointment of a receiver for a small water and/or sewer company is listed in Sec. 393.145 RSMo (2000).  


   7. On September 26, 2001, the Office of the Public Counsel filed a Petition with the Missouri Public Service Commission seeking receivership of Warren County in Commission case number WC-2002-155.  Following a hearing held in June, 2002, the Commission issued its Report and Order on or about October 8, 2002, finding that “The conclusion that the Company is unable or unwilling to provide safe and adequate service is inescapable.” (Report and Order, at p. 8.)  Following this Order, the Commission’s General Counsel filed a Petition for Receivership in Warren County Circuit Court, as set forth in the Supplement.


8. On the date that the receivership trial was set to begin, Warren County advised the Court that it had accepted an offer from Missouri-American to purchase the company.  The Court then entered the order finding that the appointment of a receiver would be appropriate, but stayed actual appointment of a receiver for a period of 90 days in order to allow Missouri-American and Warren County Water & Sewer to file an application to transfer assets with this Commission.  The Supplemental Joint application was filed on September 22, 2003 in this case number, with the Commission ruling on the application in November of 2003.

9. During all aspects of this proceeding, Public Counsel has been in continuing contact with several of Warren County’s customers, all of whom are anxious for this matter to be resolved in a way that will allow them to begin to receive safe and adequate service as expeditiously as possible. This morning, Public Counsel was again contacted by customers inquiring about the situation with the well pump.  As of the writing of this motion, Public Counsel believes that customers have not yet lost water service, but believes that loss of service is imminent. 


10.  Although Public Counsel has not previously urged the immediate appointment of a receiver in order to facilitate the transfer of the Company’s assets to Missouri-American, the situation has become grave.  Missouri-American has no authority to authorize repairs of the well. Warren County’s operator has no authority to pay the drilling company, and the drilling company will only perform if it has assurances that it will be paid for its services. Only the prompt appointment of a receiver can save the company’s customers from irreparable harm.


WHEREFORE, Public Counsel respectfully requests that the Commission take action forthwith and direct the immediate appointment of a receiver for Warren County Water & Sewer Company, and further order such receiver to continue to administer the company until the transfer of assets has been completed, whether to Missouri-American or any other entity.







Respectfully submitted,
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