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STAFF'S PRE-TRIAL BRIEF

COMES NOW the Staff of the Missouri Public Service Commission (Staff), by and through Counsel, and submits its Pre-Trial Brief in this matter.  The Staff notes, however, that the issues for which it is providing statements of position are only those issues that the Staff believes will remain in this case if an anticipated Stipulation and Agreement is executed.  If such a stipulation is not executed, the Staff reserves the right to provide its statements of position or Pre-Trial Brief on the list of issues that it filed in this case on January 6, 2005, and commits to do so prior to the start of the hearing in this case.

Issues and Statements of Position

Issue 1:  Regarding the deep well and the wastewater treatment facilities used by Osage Water Company to provide water and sewer services respectively to Cedar Glen Condominiums (Cedar Glen), may the Commission consider any proposed sale or transfer of those facilities to Cedar Glen in the absence of an agreement or application? If so, is a sale or transfer of those facilities to MAWC, instead of to Cedar Glen, detrimental to the public interest?

Since there is no contract, or application to buy based upon an agreement to sell, pending before the Commission regarding this well, the Staff does not believe that the Cedar Glen Condominium Association has any valid legal claim to pursue before the Commission on this issue.  However, if the Commission finds that consideration of this issue is legitimate, the Staff is neutral as to which entity ultimately acquires the well so long as that asset is sold.  Transfer of the well to either of these buyers is not detrimental to the public interest from the Staff's viewpoint at this point in time.

Issue 2:  Should MAWC be authorized to provide service in the area currently described in Osage Water Company’s tariff as the “Shawnee Bend” service area?

The Staff believes that the authority to provide service that is to be transferred/granted to MAWC in the context of this case should be limited to those areas in which OWC has been authorized to provide service and in which it currently provides service and/or currently has facilities.  OWC has never provided service in the "Shawnee Bend" service area under its tariff and has no facilities in this area.  As a result, there is nothing to be acquired by MAWC with regard to this service area, and thus it should not be included as an area in which MAWC will be authorized to provide service, if the proposed transaction takes place.

Issue 3:  Should MAWC be allowed to file tariff sheets reflecting water and sewer rates for service that are greater than the current Osage Water Company/Environmental Utilities rates in order to enable MAWC to recover a reasonable rate of return on the cost of assets purchased, plus its ongoing operation costs? If so, what water and sewer rates should be reflected in such tariffs?  If not, what is the appropriate mechanism for the Commission to consider an increase in rates?

MAWC should not be allowed to file tariff sheets that are greater than the current Osage Water Company/Environmental Utilities rates so that MAWC can recover a reasonable rate of return on the cost of the assets purchased plus its ongoing operation costs.  In State ex rel. Utility Consumers Council v. PSC of Mo., 585 S.W.2d 41, 48 (Mo. banc 1979) Missouri’s highest court summarized how a utility can obtain a rate increase.  The Court said, in part, that:

Pursuant to Section 393.150, a utility may file a schedule stating a new rate…which shall become valid, unless suspended by the commission on its own motion or upon complaint of interested parties as authorized by statute…If suspended, the Commission must within a specified period hold a hearing concerning the propriety of the new rate…A hearing may also be held without the filing of a new rate if a complaint is filed, or on motion of the Commission.

In the context of this case, MAWC has not filed a schedule or tariff; the Commission has not filed a motion regarding new rates; and there has not been a complaint filed regarding rates connected with the proposed acquisition. Since none of the ways to get a rate increase has happened, the Staff believes that the Company should not be allowed to obtain a rate increase at this time.  Additionally, the Company has not yet informed anyone of the amount of the increase sought, or the basis for that increase in rates.

MAWC argues that in the Laclede Gas v. PSC Case, 535 S.W.2d 561 (Mo. App. 1976) it was established that the Commission has the discretion to grant rate increases under certain circumstances, if it chooses to do so.  The Staff believes the Laclede case is distinguishable, and inapplicable to this case because in Laclede there were two filings specifying the rate increase sought, a permanent filing, and an interim filing.  The numbers for the increases were specified and sent out early to the parties, which is clearly not the scenario here.  In addition, the Laclede case dealt with an interim increase, or an increase of an emergency nature, and its holding can be limited to that circumstance.  There is no indication that an interim or emergency rate increase is sought in connection with this proposed acquisition.  In addition, seeking only a reasonable rate of return as MAWC requests does not take into account “all relevant factors” as is required by case law and the provisions of Section 393.270(4)(5) RSMo 2000. 

The Company argued earlier that the Commission sets rates in certificate cases, however MAWC fails to mention that those initial rates are usually imposed in startup situations, involving new customers and new providers.  What the Company is seeking here is a change in existing Commission approved rates for the customers of Osage Water Company and Environmental Utilities.  This is an important departure from the scenario wherein the Commission fixes an initial rate for a startup utility and new customers.  Existing customer rates are simply not changed in the context of an asset transfer/certificate case, it is not the appropriate forum.

In conclusion, the Staff does not believe that there should be any rate increase granted in this case.  If the Company wants to increase rates as a result of this transaction it should do so in the context of a general rate case.
WHEREFORE, the Staff submits its Pre-Trial Brief for the Commission's consideration in this matter.
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