BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI
In the Matter of the Joint Application of


)

Missouri-American Water Company and


)

Both Osage Water Company and Environmental
)

Utilities, L.L.C., for Authority for Missouri-American
)

Water Company to Acquire the Water and

)  Case NO. WO-2005-0086

Sewer Assets of both Entities, and for the

)

 transfer to Missouri-American Water Company 
)

of Certificates of Convenience and Necessity 

)

to Continue Operations of Such Assets as 

)

Water and Sewer Corporations Regulated by

)

The Missouri Public Service Commission

)

THE OFFICE OF THE PUBLIC COUNSEL’S RESPONSE REGARDING AND OBJECTIONS TO ENVIRONMENTAL UTILITIES, L.L.C.’S REQUEST FOR ADMISSIONS 

COMES NOW, the Office of the Public Counsel (Public Counsel), and hereby objects to Environmental Utilities L.L.C.’s (Environmental’s) Request for Admissions as follows:


Request No. 1. Public Counsel objects to Request for Admission No. 1, “That the proposed sale of the assets of Environmental Utilities, LLC to Missouri American Water Company as set forth in the Application and the Exhibits attached thereto is not detrimental to the public interests of the members of the public who receive service from said assets.”


Objection: This request seeks admission of an ultimate fact in controversy and a conclusion of law. While Public Counsel fully expects to set out its position on this legal issue in its Statement of Position prior to hearing, it is not appropriate for Environmental to seek an admission as a point of fact at this time.


Response subject to objection: Public Counsel believes that, generally, transferring the assets of Environmental and Osage Water Company to Missouri-American Water Company will not be detrimental to the public interest, provided that the Commission imposes reasonable conditions that will protect consumers.  Those conditions include (1) the assets would be recorded on the books of Missouri-American Water for ratemaking purposes at a value which is consistent with the Commission Staff’s calculation of a “post-sale ratemaking rate base” consistent with the Staff’s memorandum contained in the Staff’s recommendation in this case filed in November of 2004, (2) the Staff’s other conditions for approval contained in its recommendation are adopted by the Commission, and (3) the physical condition of the assets is such that they continue to be operable without significant expenditures by the new owner. Public Counsel is not taking a position by this statement on the reasonableness or appropriateness of any specific condition sought by Missouri-American Water in its application or Exhibits at this time.


Request No. 2. Public Counsel Objects to Request for Admission No. 2, “That the proposed sale of the assets of Osage Water Company to Missouri-American Water Company as set forth in the Application and the Exhibits attached thereto is not detrimental to the interests of the members of the public who receive service from said assets.”

Objection: This request seeks admission of an ultimate fact in controversy and a conclusion of law. While Public Counsel fully expects to set out its position on this legal issue in its Statement of Position prior to hearing, it is not appropriate for Environmental to seek an admission as a point of fact at this time.


Response subject to objection: Public Counsel believes that, generally, transferring the assets of Environmental and Osage Water Company to Missouri-American Water Company will not be detrimental to the public interest, provided that the Commission imposes reasonable conditions that will protect consumers.  Public Counsel is not taking a position by this statement on the reasonableness or appropriateness of any specific condition sought by Missouri-American Water in its application or Exhibits at this time. For specific conditions that would ensure that the transfer is in the public interest, see Response subject to objection for Request No. 1 above.


Request No. 3:  Public Counsel objects to Request for Admission No. 3, “That the proposed purchase by Missouri-American Water Company of the water and sewer systems owned by Hurricane Deck Holding Company as set forth in the Application and the Exhibits attached thereto is not detrimental to the interests of the members of the public who receive service from said assets.”

Objection: This request seeks admission of an ultimate fact in controversy and a conclusion of law. While Public Counsel fully expects to set out its position on this legal issue in its Statement of Position prior to hearing, it is not appropriate for Environmental to seek an admission as a point of fact at this time.


Response subject to objection: Public Counsel believes that, generally, transferring the assets titled to Hurricane Deck Holding Company and used in providing service by Osage Water Company to Missouri-American Water Company will not be detrimental to the public interest, provided that the Commission imposes reasonable conditions that will protect consumers.  Public Counsel is not taking a position by this statement on the reasonableness or appropriateness of any specific condition sought by Missouri-American Water in its application or Exhibits at this time.  For specific conditions that would ensure that the transfer is in the public interest, see Response subject to objection for Request No. 1 above.


Request No. 4: Public Counsel objects to Request for Admission No. 4, “That the proposed purchase by Missouri-American Water Company of the sewer systems owned by Gregory D. Williams and Debra J. Williams as set forth in the Application and the Exhibits attached thereto is not detrimental to the interests of the members of the public who receive service from said assets.”

Objection: This request seeks admission of an ultimate fact in controversy and a conclusion of law. While Public Counsel fully expects to set out its position on this legal issue in its Statement of Position prior to hearing, it is not appropriate for Environmental to seek an admission as a point of fact at this time.


Response subject to objection: Public Counsel believes that, generally, transferring the assets titled to Gregory and Debra Williams and used to provide service by Osage Water Company to Missouri-American Water Company will not be detrimental to the public interest, provided that the Commission imposes reasonable conditions that will protect consumers.  Public Counsel is not taking a position by this statement on the reasonableness or appropriateness of any specific condition sought by Missouri-American Water in its application or Exhibits at this time.


Request No. 5: Public Counsel objects to Request for Admission No. 5, “That the proposed sale of assets set forth in the Application and the attached Exhibits thereto is not detrimental to the public.” 

Objection: This request seeks admission of an ultimate fact in controversy and a conclusion of law. While Public Counsel fully expects to set out its position on this legal issue in its Statement of Position prior to hearing, it is not appropriate for Environmental to seek an admission as a point of fact at this time.


Response subject to objection: Public Counsel believes that, generally, transferring the assets titled to Gregory and Debra Williams and used to provide service by Osage Water Company to Missouri-American Water Company will not be detrimental to the public interest, provided that the Commission imposes reasonable conditions that will protect consumers.  Public Counsel is not taking a position by this statement on the reasonableness or appropriateness of any specific condition sought by Missouri-American Water in its application or Exhibits at this time.


Request No. 6:  Public Counsel objects to Request for Admission No. 6, “That the Missouri Public Service Commission does not have the legal authority to determine the interests of persons making claim to the proceeds of the sale of the assets of Osage Water Company. See,  State ex. rel. Fee Fee Trunk Sewer, Inc. vs. Litz, 596 S.W.2d 466 (Mo. App. E.D. 1980).


Objection: Public Counsel objects to this request because it seeks an admission concerning an issue or conclusion of law, both or which are improper subjects of requests for admissions.  See, Meade Co. v. Forward Construction Co., 526 S.W.2d 21 (Mo. App. E.D. 1975); Linde v. Kilborne, 543 S.W. 2d 543 (Mo. App. W.D. 1976).  Further, the purpose of request for admissions is to “remove an issue from trial or to determine which pleaded matters present genuine issues for trial.” N.R. v. A.D, 655 S.W.2d 733, 735 (Mo. App. E.D. 1983).   However, unlike a court which must merely decide whether the evidence supports the claim of one party or another, the Public Service Commission is required by law to consider “all relevant factors” in reaching its decisions. State ex rel. Missouri Public Service Commission v. Fraas, 627 S.W.2d 882, 886 (Mo. App. W.D. 1981).  By injecting this request into the record, Environmental seeks to strip the Commission of its necessary duty.


Request No. 7: “That the allowable rate base value of the assets to be purchased by Missouri-American Water Company as set forth in the Application and Exhibits attached thereto is not less than the aggregate of the proposed sale prices for said assets.


Public Counsel Response:  Public Counsel can neither admit nor deny this request as phrased. However, Public Counsel agrees that the aggregate value of the proposed sale prices set forth in the five contracts related to the Joint Application is equal to the “post-sale ratemaking rate base” calculated by the Commission Staff, and which is reflected in the Staff’s recommendations of November 15, 2004. However, the book values that make up the Staff’s total figure for post sale ratemaking rate base is subject to the adjustments and conditions states in the Staff’s memorandum and is based on the assumption that the assets are in such a condition that expenditures are not needed to bring the assets into working order.
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Timothy Duggan
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