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REPORT AND ORDER
Syllabus:  This order approves the sale of the assets of Warren County Water & Sewer Company to Missouri‑American Water Company with certain conditions.  The order also approves a moratorium on rates, denies setting the rate base for the assets at the purchase price, and directs further notices and tariff filings be made.  Finally, the order grants a certificate of convenience and necessity to Missouri‑American to operate in the service territory of Warren County Water & Sewer.

Procedural History
On September 4, 2003, Warren County Water & Sewer Company, Warren‑Lincoln Investments, Inc. d/b/a Warren County Water & Sewer, and Gary Smith and A. Lynn Smith, and Missouri‑American Water Company filed their Joint Application and Motion for Expedited Treatment seeking authority for Warren County Water & Sewer to sell its assets to Missouri‑American.  The Joint Applicants also requested that the Commission expedite its decision so that the sale could proceed to closing no later than October 31, 2003.

The Commission issued its Order Directing Notice and Order Directing Filing on September 11, 2003.  In that Order, the Commission set a date for requests to intervene and for a preliminary response from Staff.  

Staff and Public Counsel filed preliminary responses.  In its response, Staff requested that the motion for expedited treatment be denied and that it be allowed until December 1, 2003, to file its recommendation. 

A prehearing conference was held on October 1, 2003, with all the parties present.  On October 2, 2003, the Commission issued an order determining that expedited process was necessary and directed that Staff file its recommendation no later than October 17, 2003.  The Commission also directed that replies be filed no later than October 24, 2003.  After receiving Staff’s recommendation and replies from the Office of the Public Counsel and Missouri-American, the Commission set the matter for an expedited hearing.

The evidentiary hearing was held on November 12 and 13, 2003, with all parties represented.  The hearing concluded with oral arguments in lieu of briefs.

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

The Parties
Missouri‑American is a Missouri corporation with its principal place of business in St. Louis, Missouri.  Missouri‑American currently provides water service to approximately 445,000 customers in the cities of St. Joseph, Joplin, Brunswick, Mexico, Warrensburg, Parkville, Riverside, Jefferson City, as well as parts of St. Charles, St. Louis, and Platte Counties in Missouri. In addition, Missouri‑American provides sewer service to approximately 100 customers near Parkville, Missouri.  Missouri-American has been granted certificates of convenience and necessity to operate as a water and sewer utility.

Warren County Water & Sewer holds a certificate of convenience and necessity from the Commission to operate water and sewer utilities in certain areas of Warren, Lincoln, and St. Charles Counties in Missouri.
  Warren County Water & Sewer has 393 water customers and 374 sewer customers.
  Most of these customers, all but approxi​mately 50, live in a development known as Incline Village.

Warren County Water & Sewer was originally owned and operated by Incline Village Water Company and Incline Village Sewer Company.  These utilities were formed by the real estate development company that began Incline Village.  In 1992, Gary L. Smith obtained the utility assets through a property tax delinquency sale.
   In June of 1998, Mr. Smith was granted authority to operate the utilities, Warren County Water & Sewer was granted a certificate of convenience and necessity, and Incline Village Water and Sewer were granted authority to transfer the utilities to Warren County Water & Sewer.

Warren County Water & Sewer is a Missouri corporation with its principal offices in Foristell, Missouri.  Warren County Water & Sewer has been administratively dissolved under Missouri law.
  The stock and all of the assets of Warren County Water & Sewer are currently owned and controlled by Gary Smith and A. Lynn Smith, or Warren‑Lincoln Investments, Inc.  All of the common stock of Warren‑Lincoln Investments., a Missouri corporation, is also owned by Gary Smith and A. Lynn Smith.
 

Events Leading up to the Sale of the Assets

Currently, Warren County Water & Sewer is the subject of a proceeding in Warren County Circuit Court in which the Missouri Public Service Commission has sought the appointment of a receiver.
  That proceeding began after the Commission found in a Complaint case
 that Warren County Water & Sewer had a history of violations of Missouri Department of Natural Resources regulations, poor business practices, and failure to pay assessments to the Commission, fees to DNR, and its property taxes.  In addition, the Commission found evidence of poor water quality, water pressure, customer service, and sewer smells.  The Commission determined that the flagrant violations of the company warranted seeking the appointment of a receiver.  The Circuit Court proceeding has been continued to allow the Joint Applicants an opportunity to file this application with the Commission and sell the assets of the company.

During the hearing, the Commission also took notice of the criminal proceeding in the United States District Court for the Eastern District of Missouri.
  In that proceeding, Mr. Smith was found guilty of felony violations of the Clean Water Act and was ordered to sell the company.
  Furthermore, testimony at the hearing showed that Warren County Water & Sewer Company owes approximately $25,000 in outstanding fines to the Missouri DNR.

Sale of the Assets 

Missouri-American and Warren County Water & Sewer entered into a contract for the sale of assets.  Missouri‑American has offered to purchase the assets for $335,000.  All of the parties, as well as the customers of Warren County Water & Sewer who testified at the hearing, support the application for sale of assets.  The only contest is to whether the Commission should set the value of the assets for ratemaking treatment at the purchase price.

None of the parties dispute the following facts and the Commission finds these facts to be true:

Currently, the customers of Warren County Water & Sewer are not receiving safe, adequate, and reliable water and sewer service.  Because of a lack of water pressure, 

sewer problems, and other deficiencies in the system, property values for the customers of Warren County Water & Sewer have declined.  The sale of property in the area has become stagnant, but would improve if the sale were approved.
   In addition, the Board of Trustees of Incline Village has placed a moratorium on any further development in Incline Village.
  The Board would immediately lift the moratorium on building if this sale were approved.
  

Missouri‑American has expertise in providing water and sewer services in Missouri and is capable of providing safe, reliable, and affordable service to Warren County Water & Sewer’s customers.  The customers of Warren County Water & Sewer will experience an improvement in the quality of their service if Missouri-American becomes their provider.  

Missouri‑American plans to make significant improvements to the system.
  The improvements include a new sewer treatment plant, a sewer lift station upgrade, a sewer system study, an elevated water storage tank, and a SCADA upgrade.
  For the system to operate safely and adequately, most of these improvements will have to be made no matter who owns the system.
  The estimated cost of the necessary improvements is $550,000.
  Some of the improvements can be made in the first year with the rest being made within a five‑year period.

The Commission finds that the safety, quality, service, and reliability of the system will improve if Missouri-American takes ownership of the system.  The Commission further finds that further delay of a change of ownership of the system will be detrimental to the customers and the general public.

Rate Moratorium

Along with its application for approval of the sale of assets, Missouri‑American requests that the rates for service remain the same as those existing at the time of the acquisition and “continue in effect until the operation of law date associated with MAWC’s next general rate filing after May 1, 2004, and/or thereafter, until changed as a result of a Commission Order.”
  Missouri‑American also requests that neither “Staff nor the Office of the Public Counsel . . . [may] before May 1, 2004 file a case to change the rates in effect at the time of this acquisition”
 except under certain extraordinary circumstances.  Missouri‑American further requests that nothing in this order prohibit rate filings for its other operating districts.  

None of the parties opposes this request.  In addition, witnesses for Missouri‑American, Staff, and Public Counsel all testified that the current rates were sufficient to operate and maintain the system during the term of such a moratorium.  The Commission finds that the rates are sufficient during the time of the moratorium.  The Commission further finds that the request for a rate moratorium is reasonable and should be granted.

Value of the Assets for Ratemaking Treatment

Both Staff and Public Counsel opine that the sale is not detrimental to the public interest and should be approved.  Staff and Public Counsel disagree with Missouri‑American that the value of the assets for ratemaking purposes should be set at the purchase price.  Staff’s subject matter experts have reviewed the provisions of the Joint Application, the provisions of the purchase agreement between Warren County Water & Sewer and Missouri‑American, and investigated the current rate base of Warren County Water & Sewer.  During its investigation, Staff determined that the current rate base is $53,150.
  Staff determined this amount using its theory that “a great deal of utility plant that is used to provide service to customers . . . has no value for ratemaking purposes”
 because of the way in which the capital was contributed and because of the lack of any verifiable record-keeping.

Missouri‑American will operate the assets of Warren County Water & Sewer as a separate district within its system.
  Because of the relative size of this purchase to the Missouri‑American system as a whole, the purchase will have no significant effect on Missouri‑American’s customers.  Staff’s witness testified that if the value of the assets for ratemaking purposes is set at the purchase price, and assuming no growth in the system, rates for Warren County Water & Sewer’s customers would increase by approximately 15%.
  Staff argued that this increase would be paid by the customers as an acquisition premium.  Staff and Public Counsel argue that the ratepayers should not bear the burden of an acquisition premium.

Missouri‑American presented evidence that with improvements to the system, assuming no growth, a future rate increase over a three‑year period, and depending on the amount of operating expenses, the necessary increase in rates may be as much as 27.20% ‑ 61.64%.
  However, assuming 5% growth, Missouri‑American presented evidence that the increase may only be 9.88% ‑ 39.63%.

For customers currently paying a combined water and sewer rate of $40 per month, the worst‑case scenario in terms of rate increases under the above scenarios would be an increase of $25 per month.
  Regardless of the owner of the system, the cost of the improvements will cause customer rates to increase.  Testimony from the property owners at the hearing indicated that those customers feel that a failure to approve the sale would be more detrimental to their interests than a rate increase.

At the hearing, Staff agreed that rate base may be greater than $53,150.
  Staff’s witness testified that until the hearing, he had not been aware of a new pump being installed at a cost of approximately $15,000,
 and that two parcels of land were included in the sale.  The two parcels of land are rumored to have cost $65,000 and $30,000.
  All parties agreed that the verified costs of these items should be included in rate base, but at the time of the hearing, none of the parties could produce verification of these amounts.  If the costs of the two parcels of land and the new pump are verified as estimated, the rate base value would be no less than $163,150.

Missouri‑American disagrees with Staff’s reasoning that an acquisition premium exists.  Missouri‑American argues that there may be no acquisition premium because the actual costs of the assets may be as much as or more than the purchase price.  Missouri‑American also argues that even if the cost of the assets is less than the purchase price, the Commission may have policy reasons for setting the rate base at the purchase price under these circumstances.  Missouri‑American argues that the rate base estimate provided by Staff “is so low that the system could not possibly be operated profitably.”
 

Missouri‑American presented a cost study of the original cost of the system.
  The cost study was compiled on an expedited basis by the engineering consulting firm Black & Veatch.  Mr. Kiser testified that given more time, his firm could have provided an even more comprehensive and detailed cost study.  While the Commission finds the cost study to provide valuable information, it was admittedly based on estimates of estimates.

Staff also provided evidence of the original cost by providing the 1985 Annual Report filed by Incline Village Water and Sewer.

None of the evidence of the original cost was complete.  The testimony suggested that given additional time, better evidence of costs could be provided.  Thus, the Commission finds that it does not have sufficient evidence to determine the original cost of the assets.

Conditions

The Staff recommends that the Commission condition the sale on the payment of Warren County Water & Sewer’s past due assessments to the Commission, and upon a commitment from Missouri‑American to complete “necessary system improvements with [sic] a reasonable time after the sale is consummated.”
  Public Counsel supports conditioning the approval of the sale upon the payment by Warren County Water & Sewer of the past due assessments from the proceeds of the sale. 

The Commission takes notice of its orders assessing Warren County Water & Sewer fees in the fiscal years 2001 through 2004 as follows:

Fiscal Year
Case No.

    Amount
2001
OO-2000-846

$3,338.57

2002
11,110

$3,889.02

2003
AO-2002-1156

$4,321.37

2004
AO-2003-0573

$7,013.27

The fiscal year begins on July 1 of the calendar year preceding and runs through June 30 of the following year.
  Payment of the amount assessed is due on July 15 of the fiscal year or may be made in equal quarterly payments on July 15, October 15, January 15, and April 15.  Staff presented uncontested evidence that Warren County Water & Sewer owes past due assessments to the Commission in the amount of $15,966.75.
  The Commission finds that Warren County Water & Sewer Company has failed to pay its assessments in the amount of $2,965.75 in Fiscal Year 2001, $1666.36 in Fiscal Year 2002, $4321.37 in Fiscal Year 2003, and $7,013.27 in Fiscal Year 2004.

The Commission also takes notice of its official records which show that Warren County Water & Sewer has not filed an Annual Report for the calendar year 2002.

Conclusions of Law
The Missouri Public Service Commission has arrived at the following conclusions of law.

Jurisdiction

Missouri-American is a “water corporation,” a “sewer corporation,” and a “public utility” as those terms are defined in Section 386.020, RSMo,
 and is subject to the jurisdiction and supervision of the Commission.  Warren County Water & Sewer is a “water corporation,” a “sewer corporation,” and a “public utility” as defined in Section 386.020, and is subject to the jurisdiction and supervision of the Commission.

Approval of the Sale

Section 393.190 requires approval by the Commission before a regulated utility disposes of all or any part of its system.  The statute does not contain a standard to guide the Commission in the exercise of its discretion.  A court has said of Section 393.190, “The obvious purpose of this provision is to ensure the continuation of adequate service to the public served by the utility.”
  In the Commission's rules, an applicant for authority to transfer assets must state in its application “[t]he reason the proposed sale of the assets is not detrimental to the public interest.”
  To that end, the Commission has previously considered such factors as the applicant’s experience in the utility industry; the applicant’s history of service difficulties; the applicant’s general financial health and ability to absorb the proposed transaction; and the applicant’s ability to operate the assets safely and efficiently.

The Commission has reviewed the Joint Application, the recommendations and responses of the parties, and the evidence and arguments presented at the hearing.  Based on these materials, the Commission determines that the proposed transaction is not detrimental to the public interest and should be approved.  Missouri‑American is already in the business of providing public water and sewer service and is capable of operating Warren County Water & Sewer’s system.  Missouri‑American is a large water and sewer utility within the state of Missouri and will operate the Warren County Water & Sewer assets as a separate “district” within its system.  According to the financial statements attached to the application, the effects of the transaction on Missouri‑American’s financial health and its ratepayers will not be substantial.

Value of the Assets for Ratemaking

Generally, Staff and Public Counsel support the proposed transaction. The only dispute is to whether the value of the assets for ratemaking treatment should be set at the purchase price.  One thing that all the parties agree upon is that there was insufficient record‑keeping by Warren County Water & Sewer to determine the cost of building the system.  Missouri‑American presented a cost study to attempt to show the original cost of the system.  It was also generally agreed, however, that the cost study contained estimates of estimates.  And, while the study was comprehensive and thoughtful, Missouri‑American’s witness admitted the study could have been more detailed and precise under less expedited circum​stances.  Finally, the parties all agree that because of the current state of the system, a sale of the assets will be beneficial to the ratepayers.

The Joint Applicants requested expedited proceed​ings and that request was granted.  Even after the hearing, the Commission has insufficient information to decide the value of these assets for ratemaking purposes.  The Commission can only determine that the value of the assets for ratemaking purposes is between $53,150 and $335,000.  If the cost of the pump is proved to be $15,000, and the cost of the two parcels of land is proved to be $30,000 and $65,000, the original cost would be at least $163,150.  With further verification and study, or even for policy reasons, the Commission may determine the value of these assets for ratemaking treatment to be as much as $335,000.

Determining the value of these assets for ratemaking treatment is a proper issue for Missouri‑American’s next rate case. By considering the value of the assets in the context of a rate case, the Commission can be assured of considering all the necessary factors in determining just and reasonable rates.  The Commission will deny the request in this case to set the rate base at the purchase price for ratemaking purposes.

The Missouri Supreme Court has recently declared that the Commission must consider the effects on rates of an acquisition premium when approving the acquisition.
  The Commission does not have sufficient evidence before it to finally determine if an acquisition premium exists.  The Commission does, however, have enough facts to consider the effects on the ratepayers if Missouri‑American’s request is ultimately granted.  Because of the severe problems with the current system, the Commission finds that even if the Commission ultimately determines that rate base should be set at the purchase price, the probable increase in rates would not be detrimental to these ratepayers under the circumstances.

Warren County Water & Sewer simply cannot continue to function as a public utility.  It does not provide reliable and adequate service to its customers and a sale of the assets is the only reasonable solution.  The Commission finds that a sale of these assets is in the best interest of the ratepayers and the general public.

“The Commission may not withhold its approval of the disposition of assets unless it can be shown that such disposition is detrimental to the public interest.”
  No detriment to the public interest appears on the present record.  Therefore, the Commission will approve the proposed sale of assets with the conditions set out below.

Delinquent Assessments and Annual Report

Warren County Water & Sewer is currently delinquent in the payment of its fees assessed by the Commission.  Warren County Water & Sewer has delinquent assessments totaling $15,966.75.  None of the parties disagree that these fees are owed.  Staff recommends that the sale be conditioned on the payment of these fees.

The Commission has authority under Section 386.370 to assess each water and sewer corporation a fee.  The Commission has found that Warren County Water & Sewer has failed to pay its assessments for the fiscal years 2001‑2004.  A person or public utility which fails to comply with an order of the Commission “is subject to a penalty of not less than one hundred dollars nor more than two thousand dollars for each offense.”
  And, each day the violation continues is a separate offense.
  The Commission finds that Warren County Water & Sewer is in violation of the Commission’s orders for failing to pay its annual assessments.  Thus, the Commission concludes that Warren County Water & Sewer is subject to a penalty of not less than $400, and may be subject to a penalty of up to $2,000 a day for each day the violations have continued.

The Commission finds that the sale should be conditioned on the payment from the sale proceeds of the delinquent fees owed to the Public Service Commission.  Furthermore, the Commission will direct its General Counsel and Staff to take whatever measures are necessary in order to properly secure the payment of any penalties associated with the failure of Warren County Water & Sewer to comply with the Missouri statutes and with the orders of this Commission. 

The Commission has also found that Warren County Water & Sewer has failed to pay fines of approximately $25,000 to the Missouri DNR.  The Commission finds that the sale should also be conditioned on the payment from the sale proceeds of these fines.

Section 393.140(6) authorizes the Commission to require the filing of annual reports by water and sewer corporations.  The Commission has required these reports to 

be filed by April 15 of each year for the preceding calendar year.
  The statute
 further states:

“Any such person or corporation which shall neglect to make any such report . . . within the time prescribed by the commission shall be liable to a penalty of one hundred dollars and an additional penalty of one hundred dollars for each day after the prescribed time for which it shall neglect to file . . . the same . . .”

The Commission has taken notice of its official records which show that no annual reports have been filed for the calendar year 2002.  Thus, the Commission concludes that Warren County Water & Sewer has failed to comply with Section 393.140(6) and Commission Rules 4 CSR 240‑3.335(1) and 4 CSR 240‑3.640(1).  The Commission concludes that Warren County Water & Sewer is liable for a minimum penalty of $100 plus an additional penalty of up to $21,900.

Improvements

The Commission would not find the sale to be in the public interest unless it were assured that Missouri‑American is capable of operating the system in a safe and adequate manner.  The parties all agree that the system cannot be operated adequately without some improvements being made and that the major improvements will be made no matter what entity owns the system.  Therefore, the Commission does not find it necessary to condition the sale on the improvements being made.  The Commission will, however, direct Missouri‑American to keep Staff and Public Counsel informed of improvements it makes to the system. 

Rate Moratorium

No party objects to the rates remaining constant, and no evidence has been presented to demonstrate a need for the rates to change.  Therefore, the Commission will approve a moratorium on the rates for Warren County Water & Sewer customers as agreed by the parties.  The Commission will direct Missouri‑American to file proposed tariffs that incorporate or adopt the tariffs of Warren County Water & Sewer.

Certificate of Convenience and Necessity

In order for Missouri‑American to operate these assets as a public utility, it must hold a certificate of public convenience and necessity.
  The Joint Applicants requested  that the Commission grant any relief that it deemed to be necessary.  Thus, the Commission determines that Missouri‑American has included a request for a certificate of convenience and necessity to operate in the service area of Warren County Water & Sewer.  In addition, when the transactions are completed and new tariffs become effective, the Commission will cancel Warren County Water & Sewer’s authority.

Missouri‑American has shown that it has the financial and management resources available to provide safe, reliable, and adequate service to the ratepayers of the Warren County Water & Sewer system.  The Commission finds it is in the public interest for Missouri‑American to own, operate, control, manage and maintain the water and sewer system under the same terms and conditions as the certificate of convenience and necessity granted to Warren County Water & Sewer in Case No. WA-96-449.

IT IS THEREFORE ORDERED:
1. That the joint application for sale of assets filed on September 4, 2003, by Warren County Water & Sewer Company and Missouri-American Water Company, is approved with the exception of the request for ratemaking treatment and with the conditions specified below.
2. That Warren County Water & Sewer Company, Warren‑Lincoln Investments, Inc. d/b/a Warren County Water & Sewer, and Gary Smith and A. Lynn Smith, and Missouri‑American Water Company, are authorized to take any and all lawful actions necessary to carry out the proposed sale of assets. 

3. That the sale is approved conditioned on a portion of the sale proceeds being placed in escrow at closing for payment of $15,966.75 in overdue Public Service Commission assess​ments, approximately $25,000 in fees to the Missouri Depart​ment of Natural Resources, and any other penalties, fines, debts, or taxes owed.

4. That Missouri‑American Water Company shall file a report in this case of the status of the transactions no later than December 22, 2003, and continuing every 90 days until it has notified the Commission that all the transactions have been completed.

5. That after the transactions have been completed, the Commission will relieve Warren County Water & Sewer Company of its obligation to provide water and sewer service to the public in its assigned service area and will cancel its certificate and tariff. 
6. That Missouri‑American Water Company is granted a certificate of public convenience and necessity to provide water and sewer service in the current service territory of Warren County Water & Sewer Company.

7. That the certificate of convenience and necessity referenced in ordered paragraph 6 shall become effective on the effective date of this order.

8. That within 30 days of the effective date of this order, Missouri‑American Water Company shall file with the Commission tariff sheets consistent with this order adopting the same rates, terms, and conditions as in the currently effective tariffs of Warren County Water & Sewer Company.  The tariff sheets shall bear an effective date that is at least 30 days after the date the tariff sheets are filed with the Commission; however, Missouri‑American Water Company may request an expedited effective date.

9. That Warren County Water & Sewer Company, Warren‑Lincoln Investments, Inc. d/b/a Warren County Water & Sewer, and Gary Smith and A. Lynn Smith, and Missouri-American Water Company shall ensure that the customers of Warren County Water & Sewer Company do not have a break in service as a result of the sale.

10. That the rates currently in effect for Warren County Water & Sewer Company shall remain the same as those existing at the time of the acquisition and continue in effect until the operation of law date associated with Missouri-American Water Company’s next general rate filing after May 1, 2004, or, until changed as a result of a Commission Order.  

11. That neither the Staff of the Missouri Public Service Commission nor the Office of the Public Counsel may file a case before May 1, 2004, to change the rates in effect at the time of this acquisition except under certain extraordinary circumstances as listed in the application.  

12. That nothing in this order shall prohibit rate filings for any of Missouri‑American Water Company’s other operating districts.

13. That the Commission does not waive its right to seek penalties under Sections 394.140(6) and 386.570, RSMo, for failure to comply with any laws of the state of Missouri or any orders of the Commission.

14. That this Report and Order shall become effective on December 2, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Simmons, and 

Forbis, CC., concur;

Clayton, C., concurs, with separate

concurring opinion to follow;

all certify compliance with the provisions 

of Section 536.080, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 20th day of November, 2003.
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� State ex rel. AG Processing, Inc. v. Public Service Commission, 2003 WL 22434720 (Mo. banc 2003).


� Fee Fee Trunk Sewer, 596 S.W.2d at 468.


� Section 386.570.1, RSMo.


� Section 386.570.2, RSMo.


� The violations began on July 15, 2000, July 15, 2001, July 15, 2002, and July 15, 2003.


� 4 CSR 240-3.335(1) [sewer] and 3.640(1) [water].  A similar requirement was previously found at 4 CSR 240�10.080(1), but was transferred to its current location in the Code of State Regulations effective April 30, 2003.


� Section 393.140(6), RSMo.


� 219 delinquent days x $100 per day = $21,900.


� Section 393.170.2, RSMo.
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