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Introduction


The Office of the Public Counsel asks the Public Service Commission to find that SBC has not presented competent and substantial evidence to demonstrate compliance with the provisions for reclassification to competitive status in Section 392.245, RSMo 2000 (as amended 2005) in the exchanges designated by SBC in its application. The Commission should hold SBC to strict proof under Section 392.245, RSMo 2000 (as amended 2005) for its claim for that certain of its exchanges should receive competitive classification under the 60-day petition investigations designated in its application and the attached exhibits.  SBC’s evidence falls short competent, substantial, and convincing evidence that the required competitors exist and that a competitive status for those services in the specified exchanges would not be contrary to the public interest. SBC’s services in those exchanges should remain price cap regulated.  

In the first two investigations of the status of competition in its exchanges, SBC 

adopted a shotgun approach contending that all of its services in all of its exchanges are subject to competition from a number of providers that employ a mix of wireline, wireless, and Internet technologies to compete with SBC’s wireline services. 

SB 237 changed the preconditions for transition from price cap regulation to a competitive status with the lightest degree of regulation by deleting the necessity of a finding of “effective competition.” Now SBC is required to identify providers that compete with SBC for the provision of local basic service for residential and business customers and who meet the required method of providing those competing services to the customer. In the 30 day petition process, the PSC must investigate and “. . . determine whether the requisite number of entities are providing basic local telecommunications service to business or residential customers, or both, in an exchange. . . “ before it is authorized to approve competitive status.

In the 60 day petition process now before the Commission, SBC has petitioned the commission for “competitive classification within an exchange based on competition from any entity providing local voice service in whole or in part by using its own telecommunications facilities or other facilities or the telecommunications facilities or other facilities of a third party, including those of the incumbent local exchange company as well as providers that rely on an unaffiliated third-party Internet service.”   The Commission’s task is to determine whether or not the competition claimed by SBC exists and then make a finding that the competitive classification is not “contrary to the public interest.” 

 
Rather than adduce probative evidence of competition in each exchange from reliable information sources that the Commission could reasonably find as trust-worthy and accurate, SBC offers a minimalist case—presenting just the barebones identification of the “competitors” and the unexplained identification of a “source” without proof or qualification of the information’s reliability or accuracy. 

SBC has used E-911 records as a data source for its case. It is inconsistent with the public interest to allow SBC to advance its own competitive position through the use of data it acquires not as a retail competitor, but as the wholesale provider of services and as the custodian of E-911 data bases. The E-911 data or competitive intelligence about its retail competitors gleaned from its position as a wholesaler of services and facilities should not be mined by SBC for this purpose.  SBC, as the incumbent local exchange company and as the former monopoly provider of local service and related telecommunications services, has access to information in that role that is unavailable to its competitors.  As an incumbent provider, it wholesales services to CLECs and provides essential telecommunications services and maintains essential information databases.  SBC should not be able to use its unique position as the custodian of the legacy telecom system to gain a competitive advantage in the retail marketplace where SBC claimed a right to equal treatment and “a level playing field.”

The mere identification of the competitor does not provide any information on the measure of the competitors’ degree of success in the exchange (the marketplace at issue) and certainly does not show the relative market strength of the various actors in the relevant market.  SBC provides no information concerning the competitors it relies upon and does not provide the number of customers or access lines or market share of each competitor or even the aggregate market share.  This is relevant and material evidence for the PSC to consider in its public interest analysis.

The cryptic identification of “billing records,”  “company website, and “LetsTalk.com” without substantial qualification of those resources as sources relied upon by those in the field and the reliability of those sources fails to meet the standards of Section 490.065.3, RSMo and lacks the necessary evidentiary foundation required by Section 536.070 (13) making such information hearsay.   In addition, the prior two competition cases makes it readily apparent that the sources of data SBC uses may be subject to a degree of inaccuracy.

PSC not required to prove SBC’s case


SBC claims that the PSC or its Staff is under some obligation to comb its records to provide evidence of competition even if SBC fails to adduce its own evidence.  SBC points to the following language in Section 392.245.5, RSMo, as amended:


“In reviewing an incumbent local exchange telephone company's request for competitive status in an exchange, the commission shall consider their own records concerning ownership of facilities and shall make all inquiries as are necessary and appropriate from regulated providers of local voice service to determine the extent and presence of regulated local voice providers in an exchange.”


This does not create a duty to do what SBC might fail to do, but allows the Commission to consider information in its records and from its own investigations and inquiries for other providers.  This does not excuse SBC from advising the Commission of the records it needs to consider and to provide the basis to support its position.  As the Court of Appeals said it is not the duty of the reviewing court to search the record for the evidence that supports the decisions, but requires the PSC to point to it, so too SBC must point to the evidence in support of its application and may not put forth a bare bones case and expect the PSC or the Staff to fill in the missing information or correct its evidence. See, AT&T Communications of the Southwest, Inc. v. Public Service Commission, 62 SW3d 545, 546-7 (Mo App. 2001).  SBC fails to adduce sufficient evidence the PSC should not have to comb its records for supporting evidence.

If SBC does not provide the specific data to support its request, the PSC has no lawful and reasonable choice but to reject its petition. The quality of evidence goes to its credibility and to its probative nature.  Bare bones data is neither competent, substantial nor persuasive on the issues that the PSC must decide.

SBC has the burden of proof


The decisions of the PSC are presumed valid and are given the force and effect of law.  The price cap case and tariffs approved under price cap regulation carry with them this presumption of validity. Section 386.490.3, RSMo 2000, provides that “Every order or decision of the commission shall of its own force take effect and become operative thirty days after the service thereof, except as designated therein or until changed or abrogated by the commission, unless such order be unauthorized by this law or any other law or be in violation of a provision of the constitution of the state or of the United States.” 

Section 386.270 provides that orders of the commission shall “be in force and shall be prima facie lawful and reasonable until found otherwise in a suit brought for that purpose pursuant to the provisions of this chapter.”  

The PSC’s prior decision that SBC is a price cap regulated company except for the exchanges and services approved prior to the 2005 law stand as the existing law and as the factual findings the PSC made that the price cap status and the price cap rate regulatory scheme are just and reasonable and appropriate.  SBC has to demonstrate that a change is the status is allowed under the new statutory provisions.


SBC has the burden to coming forward with competent and substantial evidence demonstrating that its services in each of its exchanges face the type of competition required by the statute.  The Commission is the sole arbitrator of the weight it will assign to any piece of evidence and has discretion to determine the credibility of any witness or piece of evidence adduced in the case.  SBC as the petitioning party must adduce competent and substantial evidence that is probative of the issues and the facts to be proven and, if true, could reasonably establish the facts.  SBC’s case does not provide the Commission with sufficient detail and foundation upon which the Commission can make an informed and reasonable judgment as to the required competitors and, more important, does not provide a competent and substantial evidentiary basis for making a public interest analysis. Relieving SBC from price cap regulation without a clear and convincing demonstration that the necessary competition exists in each exchange and that the classification as competitive is not contrary to the public interest would be an abrogation of the duty to carry out the purposes of the telecommunications statutes enunciated in Section 392.185.  In particular, Section 392.185 (6) makes the promotion of competition subservient to the protection of the ratepayer and the preservation of the public interests. 


 For a reclassification and status that SBC has devoted substantial time, effort, and funds to obtain favorable legislation, it is difficult to understand how this major telecom provider has not presented comprehensive and compelling evidence to support its applications.



Applicable law

Section 392.245.5, RSMo 2000 (as amended 2005)

            5. Each telecommunications service offered to business customers, other than exchange access service, of an incumbent local exchange telecommunications company regulated under this section shall be classified as competitive in any exchange in which at least [one alternative local exchange telecommunications company has been certified under section 392.455 and has provided basic local telecommunications service in that exchange for at least five years, unless the commission determines, after notice and a hearing, that effective competition does not exist in the exchange for such service. The commission shall, from time to time, on its own motion or motion by an incumbent local exchange telecommunications company, investigate the state of competition in each exchange where an alternative local exchange telecommunication company has been certified to provide local exchange telecommunications service and shall determine, no later than five years following the first certification of an alternative local exchange telecommunication company in such exchange, whether effective competition exists in the exchange for the various services of the incumbent local exchange telecommunications company] two non-affiliated entities in addition to the incumbent local exchange company are providing basic local telecommunications service to business customers within the exchange. Each telecommunications service offered to residential customers, other than exchange access service, of an incumbent local exchange telecommunications company regulated under this section shall be classified as competitive in an exchange in which at least two non-affiliated entities in addition to the incumbent local exchange company are providing basic local telecommunications service to residential customers within the exchange. For purposes of this subsection:
            (1) Commercial mobile service providers as identified in 47 U.S.C. Section 332(d)(1) and 47 C.F.R. Parts 22 or 24 shall be considered as entities providing basic local telecommunications service, provided that only one such non-affiliated provider shall be considered as providing basic local telecommunications service within an exchange;
            (2) Any entity providing local voice service in whole or in part over telecommunications facilities or other facilities in which it or one of its affiliates have an ownership interest shall be considered as a basic local telecommunications service provider regardless of whether such entity is subject to regulation by the commission. A provider of local voice service that requires the use of a third party, unaffiliated broadband network or dial-up Internet network for the origination of local voice service shall not be considered a basic local telecommunications service provider. For purposes of this subsection only, a broadband network is defined as a connection that delivers services at speeds exceeding two hundred kilobits per second in at least one direction;
            (3) Regardless of the technology utilized, local voice service shall mean two-way voice service capable of receiving calls from a provider of basic local telecommunications services as defined by subdivision (4) of section 386.020, RSMo;
            (4) Telecommunications companies only offering prepaid telecommunications service or only reselling telecommunications service as defined in subdivision (46) of section 386.020, RSMo, in the exchange being considered for competitive classification shall not be considered entities providing basic telecommunications service; and
            (5) Prepaid telecommunications service shall mean a local service for which payment is made in advance that excludes access to operator assistance and long distance service;
            (6) Upon request of an incumbent local exchange telecommunications company seeking competitive classification of business service or residential service, or both, the commission shall, within thirty days of the request, determine whether the requisite number of entities are providing basic local telecommunications service to business or residential customers, or both, in an exchange and if so, shall approve tariffs designating all such business or residential services other than exchange access service, as competitive within such exchange.
Notwithstanding any other provision of this subsection, any incumbent local exchange company may petition the commission for competitive classification within an exchange based on competition from any entity providing local voice service in whole or in part by using its own telecommunications facilities or other facilities or the telecommunications facilities or other facilities of a third party, including those of the incumbent local exchange company as well as providers that rely on an unaffiliated third-party Internet service. The commission shall approve such petition within sixty days unless it finds that such competitive classification is contrary to the public interest. The commission shall maintain records of regulated providers of local voice service, including those regulated providers who provide local voice service over their own facilities, or through the use of facilities of another provider of local voice service. In reviewing an incumbent local exchange telephone company's request for competitive status in an exchange, the commission shall consider their own records concerning ownership of facilities and shall make all inquiries as are necessary and appropriate from regulated providers of local voice service to determine the extent and presence of regulated local voice providers in an exchange. If the [commission determines that effective competition exists in the exchange] services of an incumbent local exchange telecommunications company are classified as competitive under this subsection, the local exchange telecommunications company may thereafter adjust its rates for such competitive services upward or downward as it determines appropriate in its competitive environment, upon filing tariffs which shall become effective within the timelines identified in section 392.500. [If the commission determines that effective competition does not exist in the exchange, the provisions of paragraph (c) of subdivision (2) of subsection 4 of section 392.200 and the maximum allowable prices established by the provisions of subsections 4 and 11 of this section shall continue to apply.] The commission shall [from time to time, but no less than], at least every [five] two years, or where an incumbent local exchange telecommunications company increases rates for basic local telecommunications services in an exchange classified as competitive, review [the state of competition in] those exchanges where [it has previously found the existence of effective competition,] an incumbent local exchange carrier's services have been classified as competitive, to determine if the conditions of this subsection for competitive classification continue to exist in the exchange and if the commission determines, after hearing, that [effective competition] such conditions no longer [exists] exist for the incumbent local exchange telecommunications company in such exchange, it shall reimpose upon the incumbent local exchange telecommunications company, in such exchange, the provisions of paragraph (c) of subdivision (2) of subsection 4 of section 392.200 and the maximum allowable prices established by the provisions of subsections 4 and 11 of this section, and, in any such case, the maximum allowable prices established for the telecommunications services of such incumbent local exchange telecommunications company shall reflect all index adjustments which were or could have been filed from all preceding years since the company's maximum allowable prices were first adjusted pursuant to subsection 4 or 11 of this section. 
Effective competition (While the PSC is not required to make a finding of effective competition before it can grant competitive status under the 2005 amendment to the price cap statute, SB 237 left this definition in Section 386.020 without amendment.) 

Section 386.020, RSMo 2000 (13) "Effective competition" shall be determined by the commission based on: 

(a) The extent to which services are available from alternative providers in the relevant market; 

(b) The extent to which the services of alternative providers are functionally equivalent or substitutable at comparable rates, terms and conditions; 

(c) The extent to which the purposes and policies of chapter 392, RSMo, including the reasonableness of rates, as set out in section 392.185, RSMo, are being advanced; 

(d) Existing economic or regulatory barriers to entry; and 

(e) Any other factors deemed relevant by the commission and necessary to implement the purposes and policies of chapter 392, RSMo.

Other relevant definitions:

Section 386.020 (4), RSMo 2000 "Basic local telecommunications service", two-way switched voice service within a local calling scope as determined by the commission comprised of any of the following services and their recurring and nonrecurring charges: 

(a) Multiparty, single line, including installation, touchtone dialing, and any applicable mileage or zone charges; 

(b) Assistance programs for installation of, or access to, basic local telecommunications services for qualifying economically disadvantaged or disabled customers or both, including, but not limited to, lifeline services and link-up Missouri services for low-income customers or dual- party relay service for the hearing impaired and speech impaired; 

(c) Access to local emergency services including, but not limited to, 911 service established by local authorities; 

(d) Access to basic local operator services; 

(e) Access to basic local directory assistance; 

(f) Standard intercept service; 

(g) Equal access to interexchange carriers consistent with rules and regulations of the Federal Communications Commission; 

(h) One standard white pages directory listing. 

Basic local telecommunications service does not include optional toll free calling outside a local calling scope but within a community of interest, available for an additional monthly fee or the offering or provision of basic local telecommunications service at private shared-tenant service locations; 

Section 386.020 (16), RSMo 2000 "Exchange", a geographical area for the administration of telecommunications services, established and described by the tariff of a telecommunications company providing basic local telecommunications service; 

PROPOSED FINDINGS OF FACT and CONCLUSIONS OF LAW

The Public Service Commission finds that the information provided by SBC Missouri in support of its application and petition for competitive classification in the named exchanges lacks the necessary detail and qualification so that the Commission may reasonably evaluate the quantity and the quality of the evidence.  The information provided lacks the necessary discussion and explanation so the Commission can evaluate the reliability of the data and the source of that data. The Commission lacks information that establishes a proper evidentiary foundation for the data submitted by SBC and therefore, the data should be considered hearsay. Because of the lack of probative and substantial evidence and without proper qualification of that evidence, the Commission finds SBC’s evidence in support of its application not credible.  It finds that the request for competitive classification does not contain competent and substantial evidence to demonstrate that the SBC faces the type of competition required by Section 392.245.5, RSMo 2000 as amended 2005.  In addition it finds that in absence of supporting evidence that such competitive classifications are not contrary to the public interest and without evidence that reclassification will not be inconsistent with the purposes of Section 392.185, RSMo, the Commission finds that competitive classifications requested would be contrary to the public interest.
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