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Motion For Commission Authority to File an Excessive Earnings Complaint

 

COMES NOW the Staff of the Missouri Public Service Commission (Staff) by and through Counsel, and states the following:

BACKGROUND INFORMATION

1.
BPS is a Missouri corporation, with its office and principal place of business located at 120 Stewart Street, Bernie, Missouri 63822.  BPS provides basic local telecommunications services to its customers in the Missouri exchanges of Bernie, Parma and Steele, pursuant to a certificate of authority from the Missouri Public Service Commission.


2.
BPS is a small incumbent local exchange telecommunications company and “public utility” owning and operating telecommunications facilities to provide telecommunications service in the State of Missouri, and is subject to the jurisdiction of the Commission pursuant to §386.250(2)(5) and § 386.020(30)(42)(51)(52)(53) RSMo 2000.

3. On March 13, 2002, BPS Telephone Company (BPS or Company) sent a letter to 

the Commission Secretary indicating that BPS had elected to become price cap regulated under the provisions of §392.245 RSMo 2000 (the statute).  A copy of the election letter is attached 

hereto, labeled Exhibit A, and incorporated by reference.  The pertinent part of the statutory price cap election provision cited by the Company states as follows:

A small incumbent local exchange telecommunications company may elect to be regulated under this section upon providing written notice to the commission if an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the small incumbent company’s service area, and the incumbent company shall remain subject to regulation under this section after such election.


4.
As part of its election notice, the Company stated that it is a small incumbent local exchange company, and that an alternative local exchange telecommunications company, Missouri State Discount Telephone Company (MSDTC), was providing service in BPS’s service area.  Therefore, according to the import of the letter from the Company, the election to price cap regulated status was effective and proper. 
            5.        Before the price cap election, the Staff had been conducting an earnings investigation of BPS.  While this investigation was in progress, and before Staff filed an earnings complaint, the Company elected to become price cap regulated.  The election to price cap status, on its face, prevents Staff from asserting a traditional “rate of return on rate base” earnings complaint against BPS because rate base is no longer a basis for earnings evaluation once price cap status is achieved.  Staff believes, based upon its analysis of previously furnished earnings information, that BPS over earned approximately $884,000 in the year 2001.  However, Staff is presently awaiting responses to additional data requests that could alter this total figure.

LEGAL BASIS FOR STAFF’S MOTION


6.
The Staff believes there are two reasons that invalidate the Company’s election to price cap regulated status and thus allow the filing of an over earnings complaint. The first reason, divided into three parts, is Staff’s belief that Missouri State Discount Telephone Company is not “providing service” within the BPS’s service area as contemplated by §392.245 RSMo 2000 and as required by Commission rules.  The second reason is Staff’s assertion that the existence of a reseller of basic local telecommunication services in an incumbent local exchange carrier’s service area, should not be used as a legitimate criterion for acquisition of price cap status under the election provisions of the statute.
            7.        Initially, in connection with the contention that MSDTC is not “providing service” in BPS’s service area, when MSDTC was certificated to provide basic local exchange and inter-exchange telecommunications service (Case No. TA-2001-334), the Order granting authority, dated March 16, 2001, stated that MSDTC’s Certificate would become effective when the tariff became effective.  Staff’s review of MSDTC’s tariff filings indicates that MSDTC has not made a tariff filing for BPS’s service area as is required by § 392.220.1 RSMo 2000.  That statute says “…such schedule shall plainly state the places between which telecommunications service will be rendered…” In addition, 4 CSR 240-30-010(12)(C) provides, in part, that “…in local rate schedules there shall be an alphabetical index to the central stations in the service area to which the schedule applies…and the localities served.”

           8.        By failing to make a tariff filing in connection with BPS’s service area as was required by the authority above, and the Commission’s Order “conditioning” the certificate of MSDTC on an “effective” tariff filing, the Staff believes that the Certificate of MSDTC is not operational or effective in the BPS s service area.  If the certificate of MSDTC is not valid in BPS’s service area, MSDTC is not lawfully providing service in BPS’s service area.

          9.        Concomitantly, Staff would assert that when the price cap election statute refers to the requirement of “providing service” in a service area, a reasonable interpretation of that language is that it means providing lawfully authorized service.  Statutes are assumed not to create unreasonable or absurd results, see Dalton Investments v. Nooney Company, 10 S.W. 3d 590, 593 (Mo. App. E.D. 2000).  

        10.       The second part of Staff’s contention that MSDTC is not providing service within BPS’s service area is that MDSTC is not providing what constitutes minimum “basic local telecommunications service” under Commission rules.  Specifically, 4 CSR 240-32.100(1)(2)(G) requires that minimum basic local telecommunications service include “equal access…among inter-exchange telecommunications companies for calling within and between local access and transport areas...”

         11.       MSDTC is a prepaid reseller. When MSDTC and BPS entered into a Resale Agreement (Agreement), approved in Case No. TO-2002-62, the Agreement, stated, in part that:

All services provided under this Agreement shall be toll restricted, so that the services cannot be used to incur direct dial toll charges.  If Telephone Company discovers that Missouri State Discount has sold services in violation of class of service restrictions, Telephone Company shall notify Missouri State Discount of this fact and shall begin billing Missouri State Discount at the appropriate class of service rates. 

(See page 6, Section 6.1.1 of the Agreement.)  

        12.       Since this Agreement is toll-restricted, there is no equal access to interexchange carriers (IXCs) as provided in the Commission rule identified above.  Since equal access is not offered by MSDTC in BPS’s service area, Staff would contend that MSDTC is not providing the minimum requirements necessary to qualify as a “basic local telecommunications provider” and is therefore not “providing such service” within the service area of the Company. 

13.       The third part of Staff’s contention regarding whether MSDTC is providing service within BPS’s service area is also related to the Agreement that has already been identified. These terms read as follows:

Missouri State Discount shall not target Telephone Company’s current customers or new customers to Telephone Company’s service area, for services to be resold by Missouri State Discount.  Missouri State Discount’s target market shall be individuals and entities which are not current customers of Telephone Company and have been disconnected for nonpayment of Telephone Company’s telecommunication charges.” (See page 6, Section 6.1.1 of the Agreement.) 

14.        Since MSDTC has bound itself contractually to serve only those customers who have been disconnected from BPS (essentially a promise not to compete with the Company), Staff argues that MSDTC is not truly “providing service” within the reasonable meaning of the price cap election statute because an extremely limited class of customer is being served.


15.       The last reason forming the basis for this Motion is Staff’s belief that the existence of a reseller of basic local telecommunications service in an incumbent local exchange carrier’s service area should not be used as a basis for acquiring price cap regulated status under the election provisions of § 392.245.2 RSMo 2000.  An understanding of this assertion can be gleaned from examination of several other relevant statutory provisions.  An examination of related statutory language is entirely proper for statutory construction purposes.  See State v. Sledd, 949 S.W.2d 643, 646 (Mo. App. 1997) and St. Louis County v. B.A.P. Inc., 25 S.W. 3d 629, 631 (Mo. App. E.D. 2000).

 16.       Specifically, § 392.430 provides, inter alia, for the approval of a “certificate of local exchange service authority.”  Section 392.440 provides, in part, for the issuance of a “certificate for the resale of local exchange service.”  Section 392.450.1 refers to a certificate of local exchange authority “to provide basic local telecommunications service or for the resale of basic local telecommunications service.”  Staff argues that because these statutes discuss two kinds of certificates in two separate statutory provisions, and another statute refers to authority “to provide” basic local service or “to provide for the resale” of basic local service, the statutory scheme indicates that the provision of and the resale of basic local telecommunications service should not be viewed as the same service.    

        17.       The statute authorizing price cap status indicates that an election to price cap status can occur if a certified alternative carrier exists and is providing basic local telecommunications service in any part of the small incumbent company’s service area.  The statute does not specify that the existence of a reseller of basic local telecommunications service is a criterion for an

election to price cap status.  Staff believes that since the statute does not include or mention the resale of telecommunications service, the Company’s election to price cap status based upon the existence of a reseller in part of its service area was ineffective.   

18.  Staff has not taken the position just above without authority.  The Commission 
should note that the courts have said that a standard rule of statutory construction is that express mention of one thing implies exclusion of another, see Groh v. Ballard, 965 S.W. 2d 872, 874 (Mo. App. W.D. 1998), Yellow Freight Systems Inc. v. Mayor’s Commission on Human Rights of City of Springfield, 791 S.W.2d 382, 387 (Mo. banc 1990), and State ex rel. State of Ill. v. Schaumann, 918 S.W. 2d 393, 396 (Mo. App. E.D. 1996).  The courts have also said that the legislature’s use of different terms in different subsections of the same statute is presumed to be intentional and for a particular purpose, Justice Committee for Citizens of Poplar Bluff v. City of Poplar Bluff, 991 S.W. 2d 708, 711 (Mo. App. S.D. 1999).  In Mo. Div. of Employment Sec. 

v. Labor and Industrial Relations Commission of Mo., 637 S.W.2d 315, 318 (Mo. App. 1982) the court indicated that in terms of legislative intent, effect must be given from what the legislature said not what it may have intended or inadvertently failed to say.  And, in Dueker v. Missouri Div.of Family Services, 841 S.W. 2d 772, 775 (Mo. App. E.D. 1992), the court simply indicated that the legislature is presumed to have intended what a statute says directly.

19.
Staff acknowledges, however, that there is a line of cases which indicate that the failure to add a particular statutory word or phrase constitutes a legislative exclusion is a principle of statutory construction that should “be used with great caution”, see Pippins v. City of St. Louis, 823 S.W. 2d 131 (Mo. App. E.D. 1992) and see State ex rel. Birk v. City of Jackson, 907 S.W. 2d 181 (Mo. App. E.D. 1995).

20.
Staff is also aware of In the Matter of the Petition of GTE Midwest Inc. Regarding Price Cap Regulation Under RSMo Section 392.245 (1996),Case No. TO-99-294, wherein the Commission granted GTE’s request for price cap regulated status on a finding, without a hearing, that Mark Twain Communications Corporation (Mark Twain) was an alternative local exchange telecommunications company that was providing basic local telecommunications service on a resale basis to customers within a part of GTE’s service area.  However, Staff believes that this case does not militate against Staff’s current position because the specific issues raised by this motion were not raised in that case and were therefore not passed upon by the Commission in a contested context.  Based on this rationale, Staff would argue that this case is not determinative in relation to any of the issues articulated in this Motion.  

AUTHORITY FOR THE FILING EXCESSIVE EARNINGS COMPLAINT

21.
Certain statutory provisions enable the filing of an excessive earnings complaint, Section 386.240 provides that “the commission may authorize any person employed by it to do or perform any act, matter or thing which the commission is authorized by this chapter to do or perform…”

22.
Section 386.390.1 provides that “Complaint may be made by the commission of its own motion…setting forth any act or thing done or omitted to be done by any corporation, person, or public utility, including any rule, regulation or charge heretofore established or fixed by or for any corporation, person, or public utility, in violation, or claimed to be in violation of any provision of law, or of any rule or order or decision of the commission…”

23.
Section 392.200.1 directs, in part, that “All charges made and demanded by any telecommunications company for any service rendered or to be rendered in connection therewith…shall be just and reasonable and not more than allowed by law or by order or decision of the commission.  Every unjust or unreasonable charge made or demanded for any such service or in connection therewith or in excess of that allowed by law or by order or decision of the commission is prohibited and declared to be unlawful.”  

24.       Section 392.240.1 confers upon the Commission the power to determine 

“…after a hearing had upon its own motion or upon a complaint, that the rates, charges, tolls or rentals…charged or collected by any telecommunications company…are unjust, unreasonable, unjustly preferential or unduly preferential or in any wise in violation of law…” and further provides that “…the commission shall…determine the just and reasonable rates, charges, and

rentals to be thereafter observed and in force as to the maximum to be charged…or collected for the performance or rendering of the service…”
WHEREFORE, based upon the foregoing, the Staff respectfully requests that the Commission issue an Order allowing the Staff to file an excessive earnings complaint against BPS.  If the Commission grants this Motion, the Staff anticipates filing its Complaint within thirty days after the Order granting the Motion is issued.
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