






                       STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 25th day of January, 2005.

In the Matter of the Determination of Prices, Terms,  
)

and Conditions of Certain Unbundled Network 

)
Case No. TO-2005-0037 
Elements:  Consideration upon Remand from the 
)

United States District Court



)

ORDER DENYING APPLICATION FOR REHEARING BUT CLARIFYING THE COMMISSION’S REPORT AND ORDER
On December 28, 2004, the Commission issued a Report and Order that directed Southwestern Bell Telephone, L.P. d/b/a SBC Missouri to determine new rates for unbundled network elements by rerunning its cost studies using a weighted average cost of capital determined using a capital structure that includes 70 percent equity and 30 percent debt, along with a 13 percent cost of equity and a 7.18 percent cost of debt.  That Report and Order became effective on January 7, 2005.  On January 6, SBC filed a timely Motion for Clarification and, in the Alternative, Application for Rehearing.  

SBC challenges two aspects of the Report and Order.  First, SBC contends that the Commission’s determination that an appropriate capital structure for SBC should contain 70 percent equity and 30 percent debt is not supported by the evidence because none of the witnesses recommended those percentages.  Second, SBC asks the Commission to clarify its Report and Order as it concerns the inclusion of the new rates that will result from this case in existing interconnection agreements. 
NuVox Communications of Missouri, Inc.; XO Missouri, Inc.; Allegiance Telecom of Missouri, Inc.; MCI WorldCom Communications, Inc., MCImetro Access Transmission Services, LLC, AT&T Communications of the Southwest, Inc.; TCG St. Louis and TCG Kansas City; and Covad Communications Company; collectively referring to themselves as “the CLECs,” filed a response opposing SBC’s motion for rehearing or clarification.  The CLECs argue that the Commission’s determination of an appropriate capital structure is supported by the evidence and that there is no need for rehearing on that question.  They also contend that the Commission’s Report and Order correctly held that this case concerns the model M2A and not the specific interconnection agreements based on that model.  Therefore, the CLECs contend that any changes to the rates established in those specific interconnection agreements must be made in compliance with the terms of those agreements.   
Section 386.500.1, RSMo (2000), provides that the Commission shall grant an application for rehearing if “in its judgment sufficient reason therefor be made to appear.”  In the judgment of the Commission, SBC has failed to establish sufficient reason to grant its application for rehearing.  The Commission believes that its Report and Order sufficiently explained the basis for its determination of the appropriate capital structure to be used by SBC and finds that rehearing is not required on that question.

With regard to the question of whether the rates established in this case will be automatically incorporated in the interconnection agreements that incorporate the M2A, the Commission’s Report and Order specifically mentioned “various change-of-law provisions” found in those contracts that could be used to incorporate the rates established in this case into those agreements.
  SBC’s motion for clarification points out that those interconnection agreements also contain provisions that might automatically incorporate the rates that result from this case without use of the specific “change-of-law” provisions. 

As the Commission indicated in its Report and Order, it cannot adjudicate the rights of the parties to the various interconnection agreements in this case.  In mentioning the “various change-of-law” provisions in its Report and Order, the Commission did not intend to make any finding about which provisions of the interconnection agreements would apply to determine the means by which the rates resulting from this case may be incorporated into those agreement. To that extent, the Commission’s Report and Order is clarified.    
 IT IS THEREFORE ORDERED:

1. That Southwestern Bell Telephone, L.P. d/b/a SBC Missouri’s Application for Rehearing is denied.

2. That the Report and Order previously issued in this case is clarified as specified in the body of this order.
3.
That this order shall become effective on January 25, 2005.
BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Gaw, Clayton and Appling, CC., concur 
Davis, Ch., and Murray, C., dissent

Woodruff, Senior Regulatory Law Judge

� Report and Order, Page 14.
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