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Staff Response to SBC Missouri’s Amended Petition


COMES NOW the Staff of the Missouri Public Service Commission (“Staff”) and for its Response to SBC Missouri’s Amended Petition states as follows:


1.
On October 28, 2004, Southwestern Bell Telephone, L.P. d/b/a SBC Missouri (“SBC”) filed a Petition to amend the interconnection agreements between SBC and twelve competitive local exchange carriers (“CLECs”).
  The Commission determined that SBC’s petition “failed to cite any federal or state authority that would give the Commission the power to order such an amendment,” and directed SBC to clarify its petition.
  On November 9, 2004, SBC filed a response and an amended petition (“Amended Petition”).  


2.
On November 23, 2004, the Commission issued its Notice of Petitions to Amend Interconnection Agreement and Order Establishing Time to Respond.  The Commission’s Notice directs the Staff and interested parties to file responses to SBC’s Petition no later than December 13, 2004.

3.
SBC’s Amended Petition requests an order that: 1) approves SBC’s proposed amendment language as sufficient to conform the interconnection agreements to governing law related to UNEs; and 2) directs SBC and the CLECs to conform their interconnection agreements to the approved language by December 31, 2004.  SBC states that the interconnection agreements contain change of law provisions requiring the agreements to conform to applicable law, and provisions authorizing the Commission to resolve any dispute regarding changes of law.
  

4.
The interconnection agreements between SBC and the CLECs have “intervening law” provisions generally providing that in the event of a change in law that invalidates, modifies or stays any rates, terms or conditions, the affected provision shall be immediately invalidated, modified or stayed. The intervening law provisions require the parties to expend diligent efforts to agree on the appropriate conforming modifications.  A sample intervening law provision in the interconnection agreement between SBC and U.S. West d/b/a Interprise America states:

In the event that any rates, terms and/or conditions herein, or any of the laws or regulations that were the basis or rationale for such rates, terms, and/or conditions in the Agreement are invalidated, modified or stayed by any action of any state or federal regulatory or legislative bodies or courts of competent jurisdiction…the provisions shall be immediately invalidated, modified or stayed, consistent with the action of the legislative body, court, or regulatory agency upon the written request of either Party.  In such event, the Parties shall expend diligent efforts to arrive at an agreement regarding the appropriate conforming modifications to the Agreement.  If negotiations fail, disputes between the Parties concerning the interpretation of the actions required or provisions affected by such governmental actions shall be resolved pursuant to the dispute resolution process provided for in this Agreement.
  

If negotiations fail between SBC and a CLEC, disputes are to be resolved pursuant to the interconnection agreement’s dispute resolution process.

5.
An example of the standard dispute resolution process is found in seven nearly identical “SBC–13 State” interconnection agreements between SBC Missouri and seven of the CLECs named in SBC’s Petition.
 The dispute resolution process provides at Section 10.3.1:

Dispute Resolution shall commence upon one Party’s receipt of written notice of a controversy or claim arising out of or relating to this Agreement or its breach.  No party may pursue any claim unless such written notice has first been given to the other Party.”

The next step is to attempt informal dispute resolution.  Section 10.5.1 states:

Upon receipt by one Party of notice of a dispute by the other Party pursuant to Section 10.3 or section 10.4.5, each Party will appoint a knowledgeable, responsible representative to meet and negotiate in good faith to resolve any dispute arising under this Agreement.  The location, form, frequency, duration, and conclusion of these discussions will be left to the discretion of the representatives.  Upon agreement, the representatives may utilize other alternative Dispute Resolution procedures such as mediation to assist in the negotiations.

If the parties are unable to resolve the dispute through the informal procedure, then either party may invoke the formal dispute resolution procedure found in Section 10.6.  Section 10.6.1 provides:

If the Parties are unable to resolve the dispute through the informal procedure described in Section 10.5, then either Party may invoke the formal Dispute Resolution procedures described in this Section 10.6.  Unless agreed among all Parties, formal Dispute Resolution procedures, including arbitration or other procedures as appropriate, may be invoked not earlier than sixty (60) calendar days after receipt of the letter initiating Dispute Resolution under Section 10.3.

In the SBC-13-State interconnection agreements, the formal dispute resolution procedures include elective arbitrations where both parties agree to arbitration, or mandatory arbitration for certain billing disputes.  The formal dispute resolution procedure for intervening law provisions is an elective arbitration and must be agreed to by both parties.  If both parties do not agree to arbitration, then either party may proceed with any remedy available to it pursuant to “law, equity or agency mechanism.”  The SBC-13-State agreement states at Section 10.6.3:

Claims Subject to Elective Arbitration.  Claims will be subject to elective arbitration pursuant to Section 10.7 if, and only if, the claim is not settled through informal Dispute Resolution and both Parties agree to arbitration.  If both Parties do not agree to arbitration, then either Party may proceed with any remedy available to it pursuant to law, equity or agency mechanism.


6.
Neither SBC’s Petition nor its Amended Petition discloses whether SBC has adequately invoked the intervening law provisions for each CLEC named in the petitions.  SBC’s Amended Petition states that SBC “has attempted to engage the CLECs on an individual basis to achieve the amendment of their interconnection agreements pursuant to their change in law provisions, but without success.”
  However, SBC included no discussion of these contacts and the CLECs have not replied to SBC’s claim.  Input from the CLECs either affirming or denying whether such contacts occurred and the extent of those contacts would help determine whether the dispute resolution process was properly initiated for each CLEC named in SBC’s petition. Additional evidence of such contacts from SBC would also be helpful to confirm SBC’s claim that all twelve CLECs refused to negotiate.  

7.
The Staff supports SBC’s desire to avoid delay in incorporating new FCC rules into existing interconnection agreements.  However, the Staff believes the parties must first seek to remedy any dispute arising under their interconnection agreements using the dispute resolution procedures from those agreements.  A petition to the Commission to arbitrate amendments to interconnection agreements, brought on by intervening law, is appropriate once the parties have exhausted the dispute resolution procedures contemplated by their agreements.  A petition seeking Commission approval of an amendment is appropriate following a successful dispute resolution process, where amendment language was achieved through negotiation, mediation or arbitration.  Here, SBC seeks Commission approval of an amendment that was not agreed upon through any dispute resolution process.  If the dispute resolution process has been exhausted, the Staff believes the proper filing would be a petition to arbitrate the amendments under Section 252(b).

8.
Staff also believes SBC’s request is premature in that the FCC’s Interim Rules froze certain contract provisions that were in place on June 15, 2004.
  The Interim Rules establish a one-year transitional plan designed to provide a reasonable timeframe for the FCC to complete its work developing new rules while interim protections remain in place.  The Interim Rules require: 

First, on an interim basis, we require incumbent local exchange carriers…to continue providing unbundled access to switching, enterprise market loops, and dedicated transport under the same rates, terms and conditions that applied under their interconnection agreements as of June 15, 2004.  These rates, terms, and conditions shall remain in place until the earlier of the effective date of final unbundling rules promulgated by the Commission or six months after Federal Register publication of this Order, except to the extent that they are or have been superseded by (1) voluntarily negotiated agreements, (2) an intervening Commission order affecting specific unbundling obligations (e.g., an order addressing a pending petition for reconsideration), or (3)(with respect to rates only) a state public utility commission order raising the rates for network elements.  Second, we set forth transitional measures for the next six months thereafter. 

Accordingly, the rates, terms and conditions for unbundled access to switching, enterprise market loops, and dedicated transport in the interconnection agreements between SBC and the CLECs are currently frozen.   The Federal Register published the FCC’s Interim Rules on September 13, 2004, and such rules remain in place until the earlier of March 13, 2005 or when the FCC’s final unbundling rules become effective.
  If the FCC’s final unbundling rules are not effective by March 13, 2005, a transition plan requires SBC to provide switching, enterprise market loops, and/or dedicated transport at a calculated rate increase for the following six months, or until September 13, 2005.
  The amendment proposed by SBC attempts to account for the FCC’s final unbundling rules, but does not appear to provide for the additional six-month transition period.  The Staff believes it is premature to unilaterally amend the interconnection agreements as proposed by SBC.

WHEREFORE, the Staff respectfully submits this response to SBC’s Petition.
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� The twelve CLECs include 1-800-Reconex, Inc., TelCove Operations, Inc., Bullseye Telecom, Inc., Global Crossing Local Services, Inc., Global Crossing Telemanagement, Inc., Granite Telecommunications, L.L.C., Intermedia Communications, Inc., Level 3 Communications, Now Acquisition Corporation, Phone-Link, Inc., Qwest Interprise America, Inc., and Winstar Communications, L.L.C.


� Order Directing SBC Missouri to Clarify Its Petition, Case No. TO-2005-0117 (November 1, 2004).


� SBC Petition, pp. 5-6.


� SBC/U.S. West d/b/a Interprise America, Missouri Interconnection Agreement, General Terms and Conditions, Section 32.17.


� SBC 13-State Interconnection Agreements, General Terms and Conditions, Section 21.1.  The seven CLECs are 1-800-Reconex, Inc., Bullseye Telecom, Inc., Granite Telecommunications, LLC, Level 3 Communications, LLC, Now Acquisition Corporation, Phone-Link, Inc., and Winstar Communications, LLC.


� SBC Amended Petition at p. 3.


� This conclusion is consistent with the SBC-13-State interconnection agreements, which include a provision that states “the Parties understand and agree that this Agreement and any amendment or modification hereto will be filed with the Commission for approval in accordance with Section 252 of the Act…” see General Terms and Conditions, Regulatory Approval, Section 23.1.


� Order and Notice of Proposed Rulemaking, In the Matter of Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-313, CC Docket No. 01-338 (FCC released August 20, 2004)(“Interim Rules”).


� Id. at 1.


� Interim Requirements, 69 Fed. Reg. 55111-55112 (September 13, 2004). The Interim Rules may also be replaced by 1) voluntarily negotiated agreements; 2) an intervening FCC order affecting specific unbundling obligations; or 3) a Public Service Commission order raising the rates for network elements.


� Id.
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