
 

 

Missouri Public Service Commission 
Data Request 

 
Data Request No.  0041 

Company Name  Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular  
   (Wireless/Cellular | Telephone) 

Case/Tracking No.  TO-2005-0325 

Date Requested  April 12, 2005 

Issue   Application 

Requested From  Paul S. DeFord 

Requested By  Adam McKinnie 

Description   On page 3 of its Motion for Expedited Treatment, MMC wrote: 

MMC has proceeded to overlay approximately 2/3 of its cell sites with the 
CDMA equipment necessary to comply with the rules but has made clear 
that it cannot, without ETC designation, and the resulting Universal 
Service Fund support, complete the build-out of the remainder of its sites. 

Please state how MMC has “made clear that it cannot, without ETC 
designation, and the resulting Universal Service Fund support, complete 
the build-out of the remainder of its sites”.  Please include any and all 
supporting documentation related to this claim.  Please also include any 
copies of claims related to the overlay and CDMA upgrade and related 
materials made available to other government bodies, including the FCC, 
in other pleadings. 

Due Date   May 2, 2005 
 
The attached information provided to Missouri Public Service Commission Staff in response to 
the above data information request is accurate and complete, and contains no material 
misrepresentations or omissions, based upon present facts of which the undersigned has 
knowledge, information or belief.  The undersigned agrees to immediately inform the Missouri 
Public Service Commission Staff if, during the pendency of Case No. TO-2005-0325 before the 
Commission, any matters are discovered which would materially affect the accuracy or 
completeness of the attached information. 
 
If these data are voluminous, please (1) identify the relevant documents and their location 
(2) make arrangements with requestor to have documents available for inspection in the Mid-
Missouri Cellular office, or other location mutually agreeable. Where identification of a document 
is requested, briefly describe the document (e.g., book, letter, memorandum, report) and state 
the following information as applicable for the particular document:  name, title number, author, 
date of publication and publisher, addresses, date written, and the name and address of the 
person(s) having possession of the document.  As used in this data request the term 
"document(s)" includes publication of any format, workpapers, letters, memoranda, notes, 
reports, analyses, computer analyses, test results, studies or data, recordings, transcriptions 
and printed, typed or written materials of every kind in your possession, custody or control or 
within your knowledge. The pronoun "you" or "your" refers to Missouri RSA No. 7 Limited 
Partnership d/b/a Mid-Missouri Cellular (Wireless/Cellular | Telephone) and its employees, 
contractors, agents or others employed by or acting in its behalf.  
  
Security  Public 
Rationale  NA 
  

With Proprietary and Highly Confidential Data Requests a Protective Order must be on file. 
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Response to MPSC Data Request No. 41: 
 
See pre-filed testimony of Michael K. Kurtis.  See also testimony of Michael K. Kurtis in 
Case No. TO-2003-0531 before this Commission. 
 
See also pleadings submitted in response to Data Request 72. 
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Missouri Public Service Commission 
 

Data Request 
 
 

Data Request No.  0072 

Company Name  Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular  
   (Wireless/Cellular | Telephone) 

Case/Tracking No.  TO-2005-0325 

Date Requested  April 12, 2005 

Issue   Application 

Requested From  Paul S. DeFord 

Requested By  Adam McKinnie 

Description   Please provide the following document to Staff: 

Petition of Missouri RSA No. 7 Limited Partnership dba Mid-Missouri 
Cellular for Waiver of Section 20.18 of the Commission’s Rules, CC 
Docket No. 94-102, filed Nov 5, 2004, at 8 n.12 (MMC 2004 Waiver 
Petition). 

 
Due Date   May 2, 2005 
 
The attached information provided to Missouri Public Service Commission Staff in response to 
the above data information request is accurate and complete, and contains no material 
misrepresentations or omissions, based upon present facts of which the undersigned has 
knowledge, information or belief.  The undersigned agrees to immediately inform the Missouri 
Public Service Commission Staff if, during the pendency of Case No. TO-2005-0325 before the 
Commission, any matters are discovered which would materially affect the accuracy or 
completeness of the attached information. 
 
If these data are voluminous, please (1) identify the relevant documents and their location 
(2) make arrangements with requestor to have documents available for inspection in the Mid-
Missouri Cellular office, or other location mutually agreeable. Where identification of a document 
is requested, briefly describe the document (e.g., book, letter, memorandum, report) and state 
the following information as applicable for the particular document:  name, title number, author, 
date of publication and publisher, addresses, date written, and the name and address of the 
person(s) having possession of the document.  As used in this data request the term 
"document(s)" includes publication of any format, workpapers, letters, memoranda, notes, 
reports, analyses, computer analyses, test results, studies or data, recordings, transcriptions 
and printed, typed or written materials of every kind in your possession, custody or control or 
within your knowledge. The pronoun "you" or "your" refers to Missouri RSA No. 7 Limited 
Partnership d/b/a Mid-Missouri Cellular (Wireless/Cellular | Telephone) and its employees, 
contractors, agents or others employed by or acting in its behalf.  
  
Security  Public 
Rationale  NA 
  

With Proprietary and Highly Confidential Data Requests a Protective Order must be on file. 
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Response to MPSC Data Request No. 72: 
 
See attached document. 
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The FCC Acknowledges Receipt of Comments From … 
Missouri RSA No. 7 Limited Partnership dba Mid-Missouri Cellular 

…and Thank You for Your Comments  

Initiate a Submission | Search ECFS | Return to ECFS Home Page  
 

  

updated 12/11/03  

Your Confirmation Number is: '2004115837111 ' 
Date Received: Nov 5 2004 
Docket: 94-102 
Number of Files Transmitted: 1

DISCLOSURE

This confirmation verifies that ECFS has received and 
accepted your filing. However, your filing will be rejected by 
ECFS if it contains macros, passwords, redlining, read-only 
formatting, a virus or automated links to source documents 
that is not included with your filing. 
Filers are encouraged to retrieve and view their filing within 
24 hours of receipt of this confirmation. For any problems 
contact the Help Desk at 202-418-0193.

Page 1 of 1ECFS Comment Submission: CONFIRMATION

11/5/04http://gullfoss2.fcc.gov/cgi-bin/websql/prod/ecfs/upload_v2.hts
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Before the  
 FEDERAL COMMUNICATIONS COMMISSION 
 Washington D.C. 20554 
 
 
In the Matter of    ) 
Revision of the Commission=s Rules  )  
To Ensure Compatibility with Enhanced ) 
911 Emergency Calling Systems  ) CC Docket No. 94-102 

) 
Missouri RSA No. 7 Limited Partnership )  
  dba Mid-Missouri Cellular   ) 
Petition For Waiver of Section 20.18(g) ) 
of the Commission=s Rules   ) 

 
 
To: The Wireless Telecommunications Bureau       

 
 

PETITION OF MISSOURI RSA No. 7 LIMITED PARTNERSHIP DBA 
MID-MISSOURI CELLULAR 

FOR WAIVER OF SECTION 20.18 OF THE COMMISSION====S RULES 
 

Missouri RSA No. 7 Limited Partnership dba Mid-Missouri Cellular (AMMC@), by its 

attorney and pursuant to Sections 1.3 and 1.925 of the Commission=s Rules, 47 C.F.R. ''1.3, 1.925,  

hereby petitions the Commission for waiver of its November 30, 2004 deadline to ensure that 100% 

of all new handset sales and activations be made with location-capable handsets.1/   On October 10, 

                                                 
1/ The subject deadline was codified in Sections 20.18(g)(i)-(ii) of the Commission=s Rules, 47 
C.F.R. ''20.18(g)(i)-(ii), which was modified by Commission Order.  See Revision Of The 
Commission=s Rules To Ensure Compatibility With Enhanced 911 Emergency Calling Systems, CC 
Docket No. 94-102 (Order To Stay),  17 FCC Rcd 14841 (2002),  (hereinafter AStay Order@). 
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2003, the Commission granted MMC interim relief pending action on its waiver and the pending 

Petition for Forbearance filed by the Tier III Coalition, on November 19, 2002.2/  3/      

MMC had previously filed a waiver and supplement advising the Commission that MMC had 

definitive plans to proceed to overlay its entire TDMA network with a CDMA network; the only 

technology for which ALI-capable handsets are presently available.  MMC sought waivers of 

previous deadlines with respect to the percentage of activations of ALI-capable handsets.4/  MMC 

advised  that upon implementation of the CDMA network, MMC would begin selling ALI-capable 

CDMA handsets and, assuming the availability of sufficient quantities of such handsets, believed 

that it would be able to meet the requirements for new-sale activations with ALI-capable handsets at 

the time when the CDMA network was placed in commercial service on a going-forward basis. 

 As the Commission is aware, MMC is a small, rural carrier with licenses only in Missouri 

RSA No. 7 and a portion of Ray County, MO which was a rural, Unserved Area from the Kansas 

City MSA.  To date, MMC has deployed 27 cell sites to serve this area, significantly more cell sites 

than its market competitors.  All of the MMC cell sites were converted to TDMA digital to remain 

compatible with its primary roaming partners.  With the abandonment of the TDMA protocol by 

Cingular and AT&T Wireless, the only major carriers that had been utilizing the TDMA protocol, 

                                                 
2/  Revision of the Commission=s Rules To Ensure Compatibility with Enhanced 911 Emergency 
Calling Systems, CC Docket No. 94-102, FCC 03-241, released October 10, 2003; caption amended 
to add E911 Compliance Deadlines for Non-Nationwide Tier III CMRS Carriers,  WT Docket No. 
02-377, Errata DA 03-3600, released November 7, 2003.  (AOrder To Stay@). 
 
3/ As the Commission is aware, MMC was a member of the Tier III Coalition. 
 
4/   See, Petition of Missouri RSA No. 7 Limited Partnership for Waiver of Section 20.18 of the 
Commission’s Rules, filed August 25, 2003, and Supplement to Petition of Missouri RSA No. 7 
Limited Partnership for Waiver of Section 20.18 of the Commission’s Rules, filed November 10, 
2003.  
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and the resultant abandonment of the technology by all major equipment vendors, MMC has been 

faced with the prospect of again overbuilding its entire network with a new digital protocol.  

Changes in the competitive environment as well as the lack of ALI-capable handsets for any 

technology other than CDMA, led MMC to conclude that a CDMA migration was its best 

alternative. 

 Having spent years expanding its coverage to include many of the rural-most portions of its 

market, and having already overbuilt all of those cell sites with TDMA, MMC realized that it would 

not be in a financial position to overlay its entire network yet again with a third technology.  

Accordingly,  MMC sought designation as an Eligible Telecommunications Carrier (“ETC”) to allow 

access to Universal Service Funds (“USF”) to assist with the cost of the digital migration and to 

support the expansion and ongoing operations of enhanced service offerings, including E911 services 

throughout some of the most-rural portions of its FCC-licensed service area.  MMC began this 

process nearly two years ago.5/  Because the state of Missouri had not been previously presented with 

a wireless ETC request, the processing of the MMC application was delayed as the Missouri Public 

Service Commission (“MPSC”) decided whether to assert jurisdiction over wireless ETC 

applications.  Ultimately, the MPSC asserted jurisdiction.  Pursuant to established MPSC procedures, 

a hearing date was set and MMC, and three opposing LEC intervenors filed written direct testimony 

on October 29, 2003.  Rebuttal testimony was filed on December 5, 2003 and surrebuttal testimony 

was filed on January 14, 2004.  Because this was a case of first impression before the MPSC, the 

                                                                                                                                                             
 
5/  The MMC Application was originally filed on February 13, 2003 but that application, for 
reasons not relevant here, was “deemed” to have been voluntarily withdrawn.  The June 2, 2003, 
MMC ETC application was identical to the previously filed application in all material respects. 
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MMC application and direct case testimony were fashioned to meet the requirements for ETC 

designation based upon established FCC precedent.  The actual hearing was set for January 28 and 

29, 2004. 

 On the eve of the hearing, the FCC issued its Virginia Cellular Order 6/ which substantially 

modified the position the FCC had previously taken in designating wireless ETCs.  MMC was forced 

to provide extensive oral testimony to bring its proposal into compliance with the holding in that 

Order.  The record closed, briefs were filed in March and Proposed Findings of Fact and 

Conclusions of Law (“Proposed Findings”) were filed on April 5, 2004.  On April 12, 2004, after the 

close of the record, the briefing of the case, and the submission of Proposed Findings, the FCC 

issued its Highland Cellular Order.7/  In that order, for the first time, the FCC announced that it 

would no longer designate ETC service areas to below the wire center level to correspond with 

wireless license boundaries.  MMC sought to modify its proposal to delete requests for ETC 

designation in portions of rural wire centers, which the FCC had previously allowed.   

Ultimately, on August 5 of this year, the MPSC denied MMC’s requested ETC designation.  

MMC believes that the MPSC erred in its interpretation of the Virginia Cellular Order and Highland 

Cellular Order and as a matter of law.  Incredibly, the MPSC chastised MMC for not having made 

Virginia Cellular type showings “in writing,” notwithstanding the fact that the Virginia Cellular 

                                                 
6/  In the Matter of Federal-State Joint Board on Universal Service, Virginia Cellular, LLC 
Application for Designation as an Eligible Telecommunications Carrier In the Commonwealth of 
Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, FCC 03-338 (rel. January 22, 
2004), (Exhibit No. 10), (“Virginia Cellular Order”).   
 
7/ In the Matter of Federal-State Joint Board on Universal Service, Highland Cellular, Inc. 
Petition for Designation as an Eligible Telecommunications Carrier In the Commonwealth of 
Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, FCC 04-37 (rel. April 12, 2004), 
(“Highland Cellular Order”). 
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Order post-dated all deadlines for pre-filed testimony and the fact that MMC had made the requisite 

showings in its oral testimony.  A copy of the MPSC Order denying the MMC ETC designation is 

appended hereto as Appendix A.   

MMC, pursuant to established MPSC procedures, sought rehearing of the case as a pre-

requisite to seeking judicial review of this MPSC action.  A copy of the public version of the MMC 

Petition for Rehearing, filed on August 13, 2004, is appended hereto as Appendix B.8/  Once again, 

just after the filing of the rehearing petition, the FCC released its Nextel Order.9/   In that Order, the 

Bureau interpreted the FCC’s Virginia Cellular Order and Highland Cellular Order wholly 

consistent with the position advanced by MMC before the MPSC.  On August 26, 2004, MMC 

submitted an addendum to its petition for rehearing to submit the Nextel Order to the MPSC.  

Appendix C hereto is a copy of that submittal.   As MMC advised the MPSC, the Nextel Order made 

it clear that the MMC interpretation of the Virginia Cellular Order and the Highland Cellular Order 

were correct and the MPSC’s interpretation used in denying the MMC ETC designation was in error. 

MMC understands that the multiple changes in the FCC position unfortunately timed to 

correspond with the close of each phase of the MMC proceeding, contributed  and perhaps caused 

much of the error in the MPSC denial of the requested ETC status.  MMC also understands that the 

                                                                                                                                                             
 
8/ The MMC hearing included written and oral testimony deemed “highly confidential.”   
Accordingly, the portions of the filing that dealt with those confidential matters was restricted to 
parties and not made a part of the public record.  MMC can make a copy of the confidential portions 
of that filing available for in camera inspection, should the FCC so request.   
 
9/ In the Matter of Federal-State Joint Board on Universal Service, NPCR, Inc. dba Nextel 
Partners Petitions for Designation as an Eligible Telecommunications Carrier In the states of 
Alabama, Florida, Georgia, New York, Pennsylvania, Tennessee and the Commonwealth of 
Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, DA 04-2667 (rel. August 25, 
2004), (“Nextel Order”). 
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subsequent Nextel Order speaks strongly for the rehearing of the relevant portions of this case to 

afford the MPSC the opportunity to reverse its original denial.  However, the MMC petition has been 

pending for more than two months.  Until such time as the MPSC acts on that petition, the error in 

the original MPSC denial of ETC designation cannot be reversed.  Moreover, MMC cannot seek 

judicial review of the denial of its ETC designation.   

Relevant to the instant waiver, MMC provided oral testimony before the MPSC that the ETC 

designation was essential to enabling MMC to extend its CDMA overbuild to include the rural-most 

existing cell sites.  MMC expressly advised the MPSC of the impact that not being able to complete 

its CDMA build-out would have on MMC’s ability to meet its E911 obligations.10/  Nevertheless, the 

MPSC found that public interest considerations associated with MMC’s inability to complete its 

CDMA build out, coupled with the uncontroverted testimony that the inability to do so would result 

in MMC being unable to meet its E911 Phase II obligations, insufficient for the MPSC to find that 

designation of MMC as an ETC would be in the public interest.  MMC has proceeded with the 

overlay of 18 of its 27 cell sites with CDMA equipment.  However, MMC cannot, without ETC 

designation, and the resulting USF support, complete the build out of the remainder of its cell sites.   

The FCC record in its E911 proceeding clearly establishes that the handset-based solution 

offers the only economically feasible solution for the provision of E911 Phase II service in rural 

areas that meets the FCC accuracy requirements.  MMC had sought and was denied forbearance of 

                                                                                                                                                             
 
10/ The specific testimony related to this issue was provided confidentially before the MPSC and 
the Parties.  Accordingly, the arguments related to this issue are contained in the redacted portion of 
the MMC Petition for Rehearing provided in Appendix B.  Again, MMC can make this entire 
document, as well as a copy of the relevant portion of the confidential hearing transcript, available 
for in camera inspection, should the FCC so request. 
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those accuracy requirements where the best-available network-based solution was deployed at all 

existing cell sites.  Accordingly, MMC had no alternative but to proceed with a network overbuild of 

CDMA to enable it to utilize a handset-based solution.  Significantly, as of this date, there is no E911 

Phase II deployment clock running for MMC in any portion of its market.   Accordingly, the grant of 

the requested waiver will do nothing to delay the implementation of actual E911 Phase II service.  

Rather, it would only afford MMC the ability to continue activating subscribers who want service in 

the rural-most portions of the MMC market, with phones that can access the only available digital 

service in those areas.  Absent the limited waiver sought herein, MMC will only be able to offer new 

subscribers seeking service in these areas analog-only service.11/   Given the importance of wireless 

service in rural areas, especially in an emergency situation, MMC respectfully submits that the public 

interest would clearly be furthered by allowing the continued sale of a limited percentage of non-ALI 

handsets for use in this unique circumstance.   

The vast majority of new MMC activations (between 75% and 80%) occur in the most 

heavily traveled and populated portions of MMC’s licensed service areas.  These new subscriber 

activations are already being made with ALI-capable handsets.  It is only with respect to the 

remaining 20-25% of new activations in the areas of the MMC market where the CDMA overlay has 

not been deployed, that MMC needs to be able to continue activating non ALI-capable handsets.  

Accordingly, MMC respectfully requests a waiver from the requirement that 100% of all new 

subscriber activations be with ALI-capable handsets beginning November 30, 2004. 

                                                 
11/  There are ALI-capable CDMA handsets available that can operate in the analog mode.  
Accordingly, those phones could be sold without the grant of the waiver sought herein.  However, 
operation of those phones in the analog mode results in extremely limited battery life and a 
significant reduction in features and quality of service.  
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Arguably, this waiver might not truly be needed.  While carriers utilizing handset solutions 

are required to meet this activation benchmark, there is no requirement that a carrier implement a 

single E911 Phase II solution throughout its licensed service area(s).  Where a carrier has not elected 

to deploy a handset-based solution in some or all of its market, the subject provision would not 

apply.  Here, since MMC cannot utilize a handset solution for areas served by its TDMA/AMPS cell 

sites, were MMC to receive a valid E911 Phase II request for service in those areas, MMC would 

have no choice but to utilize some alternative solution if MMC was not yet in a position to proceed 

with a CDMA overbuild of the relevant area at that time.   However, as the Commission is aware, 

any other solution would, as of this point in time, require MMC to seek a waiver of the accuracy 

requirements in the areas where CDMA was not yet deployed.12/  Even if granted, MMC envisions 

that it would eventually migrate its E911 service offering in that area to a handset-based solution.  

Accordingly, MMC is seeking the instant waiver to preserve that option throughout its market area. 

MMC has testified before the MPSC and has represented in its Petition for Rehearing that 

MMC would be in a position to proceed immediately with the overlay of the remainder of its 

network with CDMA once ETC designation is awarded.  Upon commercial launch of those 

additional CDMA cell sites, MMC would immediately cease activation of new subscribers with non-

                                                 
12/  MMC wishes to make it abundantly clear that it is seeking a very limited waiver of the rules 
to allow up to 25% of its new activations to be made with handsets that are not ALI-capable.  Those 
activations would be limited to new subscribers seeking coverage in the portions of the MMC 
network where CDMA is not presently available.  MMC is not seeking a waiver of any six month 
deployment deadline for the actual provision of E911 service.  To the extent that MMC were to 
require any waivers associated with a specific service trigger, MMC would submit a separate request 
at that time.  MMC expressly acknowledges that grant of the limited waiver sought herein would 
have no bearing on the ultimate disposition of any such future waiver request. 
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ALI capable handsets.  Accordingly, the path to full compliance is clear and readily achievable once 

the requisite ETC designation is granted.  

 The Nextel Order makes it abundantly clear that the FCC disagrees with the MPSC position 

that emergency communications are not of paramount public interest, especially in the rural-most 

areas.  The FCC has made it clear that those public interest concerns are significant considerations in 

the processing of ETC applications.13/  While MMC believes that the MPSC will ultimately agree 

with that position once it can include the analysis in the Nextel Order in its evaluation of the merits 

of this case, unless and until the MMC Petition for Rehearing is acted upon, there will be no reversal 

of the MPSC holding, either  by the MPSC or upon appeal.  Accordingly, in the interim, MMC seeks 

the limited waiver sought herein and submits that the public interest fully supports the grant of the 

limited waiver sought herein. 

Respectfully submitted, 

Missouri RSA No. 7 Limited Partnership dba Mid-
Missouri Cellular  

 
 

       By:   _____/s/ Michael K. Kurtis ___________________   
   

Michael K. Kurtis 
Its Attorney 

  
Bennet & Bennet PLLC 
10 G Street, N.E. 
Seventh Floor 
Washington, D.C.  20002 

Dated: November 5, 2004    (202) 371-1500 

                                                 
13/ “…Access to emergency services that can mitigate the unique risks of geographic isolation 
associated with living in rural communities” (Nextel Order at ¶ 18) is a major public interest benefit 
deriving from the grant of ETC designation. 
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BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI 

 
In the Matter of the Application of Missouri RSA ) 
No. 7 Limited Partnership, d/b/a Mid-Missouri ) 
Cellular, for Designation as a Telecommunications  ) 
Company Carrier Eligible for Federal Universal ) Case No. TO-2003-0531 
Service Support Pursuant to Section 254 of the  ) 
Telecommunications Act of 1996.  ) 
 
 

REPORT AND ORDER 
 
 
 
 
 
 
 

Issue Date: August 5, 2004 
 
 
 
 
 
 

Effective Date: August 15, 2004 
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BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI 
 
 
In the Matter of the Application of Missouri RSA ) 
No. 7 Limited Partnership, d/b/a Mid-Missouri ) 
Cellular, for Designation as a Telecommunications  ) 
Company Carrier Eligible for Federal Universal ) Case No. TO-2003-0531 
Service Support Pursuant to Section 254 of the  ) 
Telecommunications Act of 1996.  ) 
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APPEARANCES 
 
Paul S. DeFord, Lathrop & Gage, 2345 Grand Boulevard, Kansas City, Missouri 64108, for 
Missouri RSA No. 7 Limited Partnership, d/b/a Mid-Missouri Cellular. 
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W.R. England, III and Sondra B. Morgan, Brydon, Swearengen & England, P.C., 312 East 
Capitol Avenue, Post Office Box 456, Jefferson City, Missouri 65102, for Alma 
Communications Company, d/b/a Alma Telephone Company, and Citizens Telephone 
Company of Higginsville, Missouri. 

Charles Brent Stewart, Stewart & Keevil, 4603 John Garry Drive, Suite 11, Columbia, 
Missouri 65203, for Spectra Communications Group, LLC, d/b/a CenturyTel, and 
CenturyTel of Missouri, LLC. 

Michael F. Dandino, Senior Public Counsel, Office of the Public Counsel, Post Office 
Box 2230, Jefferson City, Missouri 65102-2230, for the Office of the Public Counsel and the 
public. 

Marc D. Poston, Senior Counsel, Missouri Public Service Commission, Post Office 
Box 360, Jefferson City, Missouri 65102, for the staff of the Missouri Public Service 
Commission. 

REGULATORY LAW JUDGE: Nancy Dippell, Senior Regulatory Law Judge. 
 
 

REPORT AND ORDER 

Syllabus: This order finds that Missouri RSA No. 7 Limited Partnership d/b/a 

Mid-Missouri Cellular should not be granted status as an eligible telecommunications 

carrier for federal universal service fund purposes. 

Procedural History 

On June 2, 2003, MMC filed an application for designation as an eligible 

telecommunications carrier for federal universal service fund purposes under Section 254 

of the Telecommunications Act of 1996.  MMC is the first wireless service provider to apply 

for ETC designation with the Commission.   MMC sought ETC designation throughout its 

FCC-licensed service area1 with respect to all local exchange carrier wire centers where 

                                                 
1 Also known as a Cellular Geographic Service Area. 
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MMC’s FCC-licensed service area encompasses at least one complete wire center of that 

LEC.2  

MMC seeks ETC designation in areas served by the rural telephone companies 

Mid-Missouri Telephone Company, Alma Communications Company d/b/a Alma Telephone 

Company, Citizens Telephone Company of Higginsville, Missouri, Spectra Communications 

Group, LLC d/b/a CenturyTel,3 and Sprint Missouri, Inc.4  MMC also seeks designation in 

non-rural telephone company areas served by CenturyTel of Missouri, LLC,5 and SBC 

Missouri, Inc., with respect to their wire centers that lie wholly or partially within MMC’s 

FCC-licensed service area.6   

With respect to the areas served by rural telephone companies, the proposed 

MMC ETC service area includes the entire study area for Alma and Citizens, and a portion 

of the study areas of Spectra, Mid-Missouri Telephone Company and Sprint.  MMC initially 

requested ETC status throughout Spectra’s entire Concordia exchange and for portions of 

Spectra’s Lawson, Braymer, and Kingston exchanges.  In its Initial Brief, however, MMC 

amended its request with respect to Spectra’s existing service area to include only 

Spectra’s Concordia exchange.7  The Commission finds MMC’s Application to be amended 

accordingly. 

                                                 
2 Tr. p. 134. 
3 Hereinafter referred to as “Spectra.” 
4 Ex. 4, pp. 5-9. 
5 Hereinafter referred to as “CenturyTel.” 
6 Application for Designation as an Eligible Telecommunications Carrier Pursuant to § 254 of the 
Telecommunications Act of 1996, Case No. TO -2003-0531, June 2, 2003 (hereinafter referred to as 
“Application”), at pp. 8-10 and Appendices D and E. 
7 Initial Brief of Mid-Missouri Cellular, filed March 15, 2004, p. 23. 
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Sprint and Sprint Spectrum L.P., d/b/a Sprint PCS, intervened in this proceeding 

in support of MMC’s request for ETC designation.  Alma, Citizens, CenturyTel and Spectra 

intervened in opposition to MMC’s request for ETC designation. The Office of Public 

Counsel withheld judgment on the MMC application until after all evidence was presented.  

In its Initial Brief, Public Counsel supported the designation as an ETC.   

An evidentiary hearing was held on January 28-29, 2004.  Neither Sprint nor 

Sprint PCS participated in the hearing.  The parties, with the exception of Sprint and Sprint 

PCS, later filed Initial Briefs. In addition, all the parties, except Sprint, Sprint PCS, and 

Public Counsel, filed Reply Briefs and Proposed Findings of Fact and Conclusions of Law.  

Spectra and CenturyTel filed a motion to file their Proposed Findings of Fact and 

Conclusions of Law one day out of time.  There was no objection to that motion and it will 

be granted.  

Findings of Fact 

The Missouri Public Service Commission, having considered all of the competent 

and substantial evidence upon the whole record, makes the following findings of fact.  The 

Commission in making this decision has considered the positions and arguments of all of 

the parties.  Failure to specifically address a piece of evidence, position or argument of any 

party does not indicate that the Commission has failed to consider relevant evidence, but 

indicates rather that the omitted material was not dispositive of this decision. 

Mid-Missouri Cellular 

MMC is licensed by the Federal Communications Commission to provide 

commercial mobile radio service to seven rural counties wholly within the state of Missouri, 
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under Federal Communications Commission Call Signs KNKN595 and KNKR207.8  MMC 

is not certificated to provide telecommunications services in Missouri by this Commission.   

In its verified application, MMC lists the services that it provides that qualify for 

universal service fund support.9 The Commission finds that MMC is providing all the 

services required to qualify for universal service fund support.   

MMC also states in its verified application that it advertises the availability of its 

services and the charges for such through media of general distribution within its service 

territory.10  The Commission finds that MMC advertises its services through the media of 

general distribution. 

MMC has been providing competitive wireless service since at least 1991.  

MMC’s current service plans, or similar service plans, have been offered within a 

competitive environment for many years.  Six other wireless carriers currently compete with 

MMC, in addition to the incumbent LECs.  MMC provides service to the lower cost portions 

of its licensed coverage area similar to the nationwide wireless carriers, such as near the 

interstate highways and larger population centers.  MMC also provides service to the more 

rural areas including population centers like Miami, Gilliam and Pilot Grove, Missouri.  MMC 

will receive approximately $1.75 million in universal service fund support annually if MMC’s 

request as originally filed is granted.11 

                                                 
8 Application, p. 1 and Appendix D. 
9 Application, para. 4. 
10 Application, para. 5. 
11 Ex. 8, p. 17; Tr. p. 49. 
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Service Offerings of MMC 

MMC has provided the Commission with details of two Lifeline-only plans, known 

as Lifeline and Link-Up, that it will offer throughout its designated ETC service area.  In 

addition, the Lifeline discount will be available on any of MMC’s current service plans.12  

MMC suggests that without ETC status, MMC will not be able to offer Lifeline discounts.  If 

granted, MMC will advertise the availability of the supported services and the availability of 

Lifeline and Linkup services to qualifying customers.   

The Lifeline-only plan is intended to provide a low-cost service option comparable 

in price to that offered by the ILEC.13   Lifeline offers unlimited calling and mobility in the 

area served by the subscriber’s home cell site at a fixed monthly price of $6.25.14  The 

subscriber’s outbound local calling area would correspond to its traditional local exchange 

calling area for that subscriber’s address.  With limited mobility of the wireless service, calls 

could be originated by the MMC Lifeline subscriber to any numbers within that exchange 

from any location within the subscriber’s home cell site serving area, not just from within the 

subscriber’s home.  Similarly, the Lifeline customer would receive inbound calls, wherever 

they originate from, so long as the customer remains within the geographic area served by 

its home cell site.  The area served by a home cell site typically extends to a 10- to 18-mile 

radius of the home cell site.15  

The second MMC Lifeline-only plan, Link-Up, would allow for local calling and 

mobility throughout the entire service area for which MMC is designated as an ETC, for a 

                                                 
12 Tr. p. 81. 
13 Tr. pp. 59 and 157. 
14 Tr. p. 59. 
15 Tr. pp. 59 and157. 
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flat $10.00 per month charge.16  Since this would be the MMC subscriber’s local calling 

area, even toll-restricted subscribers would have a seven-county mobility and local calling 

area with the Link-Up plan.   

Neither Lifeline nor Link-Up would allow roaming into other cellular networks to 

place and receive routine calls; however, both plans would allow access to 911 even in a 

roaming situation.17   

MMC’s current rate plans now range from $19.95 to $64.95 per month.  MMC 

has not indicated that it will reduce rates if it does become eligible to receive USF, other 

than to offer the two additional plans and a Lifeline discount as described above.18  

Mr. Dawson testified on behalf of MMC that MMC’s Lifeline plan would give qualifying 

consumers a $1.75 monthly discount.19  Mr. Dawson also testified, however, that to initiate 

service a new Lifeline customer would have to pay a $30 activation fee except for the most 

restricted Lifeline plan and would need to purchase a $45 to $199 wireless handset.20  So, 

to benefit from a $1.75 discount, a low-income customer would need to pay at least $45, 

and perhaps $75 or more just to initiate service.21   

While the MMC rates appear to be costlier than those charged by Citizens, Alma, 

and Spectra, the subject level of services are not identical.  Each of the current MMC plans 

includes voice mail, call waiting, call forwarding, three-way calling, and caller ID.  Adding

                                                 
16 Tr. p. 157. 
17 Ex. 5, p. 7. 
18 Ex. 10, p.15. 
19 Tr. pp. 59 and 90. 
20 Tr. pp. 85-87. 
21 Id. 
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 the tariff rates for those features to the rates charged by the Intervenors results in monthly 

rates of $29.85 for Citizens, $21.95 for Alma and $39.06 for Spectra.  In addition, the local 

calling area for those LEC subscribers is limited to the subscriber’s local exchange.  All 

calls beyond that limited local calling area result in additional per minute toll charges.   

By comparison, the MMC local calling area includes all of the exchanges of not 

only the Intervenors but also of the other LECs in a seven-county area.  Within those calling 

areas, however, there may be dead spots22 and the possibility of dropped calls.23  The 

Intervenors’ subscribers receive unlimited local calling compared to a number of “bundled” 

minutes with which an MMC subscriber can place local or toll calls without incurring 

charges.  

MMC also suggests that it may be able to provide service to some areas at a 

lower cost than a landline provider.  MMC presented evidence that it has already helped 

Mid-Missouri Telephone Company serve one customer where the landline would have 

been cost-prohibitive.24   The witnesses testified that MMC is willing to accept carrier-of-

last-resort status and there was no evidence that suggested MMC was currently unable to 

serve the areas where ETC designation is requested.  In addition, the MMC witnesses 

testified that the company would go to whatever lengths were necessary to make certain it 

could serve, at least within the customer’s home, any customer within its wireless service 

area.  MMC is also ready, willing and able to offer equal access to toll carriers should a 

customer want to choose such a plan.25  

                                                 
22 Tr. p. 70. 
23 Tr. p. 127. 
24 Tr. pp. 97-99. 
25 Ex. 5, pp. 8-9. 
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Commitments to Quality of Service 

MMC is a member of the Cellular Telecommunications and Internet Association 

and has committed to complying with the CTIA’s current Consumer Code for Wireless 

Service.26  Under the CTIA Consumer Code, wireless carriers agree to:  (1) disclose rates 

and terms of service to customers; (2) make available maps showing where service is 

generally available; (3) provide contract terms to customers and confirm changes in 

service; (4) allow a trial period for new service; (5) provide specific disclosures in 

advertising; (6) separately identify carrier charges from taxes on billing statements; 

(7) provide customers the right to terminate service for changes to contract terms; 

(8) provide ready access to customer service; (9) promptly respond to consumer inquiries 

and complaints received from government agencies; and (10) abide by policies for 

protection of consumer privacy. 27 

In addition to the Consumer Code, Mr. Kurtis testified on behalf of MMC that if a 

potential customer requests service where the existing service area does not immediately 

allow MMC to provide service, MMC will take the same steps to provide service as those 

committed to by Virginia Cellular before the FCC.28  Those steps are as follows: (1) modify 

or replace the requesting customer’s equipment to provide service; (2) install a 

roof-mounted antenna or other equipment to provide service; (3) adjust the nearest cell site 

to provide service; (4) identify and make any other adjustments that can reasonably be 

made to the network or customer facilities to provide service; and (5) determine the 

                                                 
26 Tr. pp. 128-9. 
27 Ex. 12. 
28 In the Matter of Federal-State Joint Board on Universal Service, Virginia Cellular, LLC Application for 
Designation as an Eligible Telecommunications Carrier In the Commonwealth of Virginia, Memorandum 
Opinion and Order, CC Docket No. 96-45, FCC 03-338 (rel. January 22, 2004) (Virginia Cellular Order). 
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feasibility of installing an additional cell site, cell extender, or repeater to provide service 

where all other options fail.  If, after following these steps, MMC still cannot provide the 

requested service, it will notify the requesting party and include that information in an 

annual report filed with the Commission detailing how many requests for service were 

unfulfilled for the past year.29 

Mr. Kurtis also testified that MMC would be willing to meet the other conditions 

agreed to by Virginia Cellular.30 

Proposed Upgrade 

The MMC network was originally deployed utilizing then state-of-the-art time 

division multiple access (TDMA) technology.  However, that technology is no longer being 

supported and MMC needs to overlay its entire network with a code division multiple 

access (CDMA) technology.  The specifics regarding the costs associated with that 

overbuild were provided in highly confidential testimony at the hearing.31   

The CDMA overbuild, will allow for enhanced voice and data services throughout 

MMC’s market and is also necessary for MMC to meet the FCC accuracy requirements with 

respect to E-911 Phase II locational services.32  MMC has admitted that it is required by 

federal law to implement E -911 system improvements regardless of whether this Commis-

sion grants MMC’s requested ETC status. 

MMC provided no specific written plans to the Commission regarding the use of 

the universal service funds.  MMC has failed to provide written documentation of any 

                                                 
29 Tr. pp. 142-143. 
30 Id. 
31 Tr. pp. 186-187.   
32 Tr. pp. 173-175.  
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specific system build -out plans and improvements other than the technology upgrade and 

has not provided any timetable for implementation of the upgrade. 

MMC has admitted that it already provides service throughout its entire licensed 

service area and that MMC already has an extensive network in place.  According to MMC, 

its existing network is the most extensive wireless network in its licensed service area.   

Proposed Service Areas 

MMC has requested that it be designated an ETC in rural study areas where 

Alma, Citizens, Mid-Missouri Telephone Company, Sprint, and Spectra operate.  MMC has 

requested that it be designated an ETC in the non-rural study areas where CenturyTel and 

SBC Missouri operate.  A study area is used to calculate the costs of providing service to a 

high-cost area for the dispersal of USF funds.  In this application, the study areas are the 

same as the service areas of the rural companies, and the service areas encompass all the 

exchanges in which the rural companies operate.  In addition, each exchange in this case 

is equal to one wire center. 

Each of the intervenor companies are incumbent local exchange companies that 

provide basic local and other telecommunications services in their respective service areas, 

as certificated by the Commission and pursuant to Commission approved tariffs.  Each is a 

carrier of last resort and is an ETC providing service to the public throughout its respective 

service areas.  No evidence was presented to show that any residents in the service areas 

of the incumbents are being denied access to the public switched network or service in the 

incumbents’ service areas.33   

                                                 
33 Tr. p. 281. 
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MMC requests ETC status throughout the entire rural LEC study areas of Alma 

and Citizens thus no redefinition of those study areas is requested.34  In addition to MMC, 

six other commercial mobile radio service carriers currently provide cellular phone service 

in the service areas of Alma and Citizens.35  The other commercial mobile radio service 

providers charge rates that are similar to those charged by MMC.36  In the Citizens study 

area MMC already has a number of lines equal to 22% of what the ILEC has and in the 

Alma study area that number is equal to 76%.37 

Alma’s local tariffed rate for residential service is $6.50.  When combined with the 

$6.50 federal subscriber line charge, the rate is $13.00 for basic service.38  Citizens’ local 

tariffed rate for residential service is $8.40.  When combined with the $6.50 subscriber line 

charge, a Citizens customer pays $14.90 for local service.39 

MMC requests ETC designation in the entire Concordia wire center.  This wire 

center is a noncontiguous portion of a larger study area.40  The MMC licensed service area 

also encompasses portions of the Braymer, Kingston, and Lawson wire centers.41  No 

evidence was presented indicating that any member of the public currently was being 

denied basic local telecommunications service in Spectra’s service area. 

                                                 
34 Application, para. 6. 
35 Ex. 10, p. 21. 
36 Tr. p. 262. 
37 Ex. 8, p. 20; Tr. p. 377. 
38 Ex. 10, p. 14. 
39 Ex. 10, p.14. 
40 Tr. p. 134. 
41 Application at Appendix D. 
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Spectra does not disaggregate, keep, or report ETC-related records or line 

counts below the exchange level.  Spectra has disaggregated its study area down to the 

wire center level.42  MMC’s request as originally filed would require the incumbent LECs to 

begin to keep records for partial wire centers and thus would create added administrative 

burdens and costs to the incumbents where this was to occur.  MMC’s request for an ETC 

service area with respect to the area served by Spectra has now been limited to only the 

Concordia wire center.  With this deletion of the partial wire centers from its proposed ETC 

service area, MMC proposes to serve the entire contiguous portion of the study area within 

its licensed service area.  

By seeking ETC status in only Spectra’s Concordia exchange, and not in the 

remaining portions of Spectra’s existing ETC study area, MMC’s Application raises the 

issue of potential cream-skimming.  In order to determine whether MMC is engaging in 

prohibited cream-skimming with respect to Spectra’s Concordia exchange, the Commission 

must look to the factual record before it.  The record, however, is silent with respect to 

existing Spectra universal service fund support levels in the Concordia exchange, the 

specifics of Spectra’s disaggregation plan, and the population density in Spectra’s 

exchanges.   

The evidentiary record does, however, indicate that the Concordia exchange is 

much larger than the other partial Spectra exchanges within MMC’s licensed coverage area 

and that it is located in an already highly competitive area along a major interstate highway, 

where, according to Mr. Kurtis, other wireless carriers target their marketing and engage in 

cream-skimming.  Accordingly, on this record the Commission is unable to find that no 

                                                 
42 Ex. 9, p. 13.  
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cream-skimming would occur with respect to Spectra’s Concordia exchange if MMC’s 

request is granted. 

Mid-Missouri Telephone Company is an affiliate of MMC.  Mid-Missouri 

Telephone Company’s study area is comprised of three noncontiguous geographic areas.  

Two of those noncontiguous areas, encompassing nine 43 of the twelve Mid-Missouri 

Telephone Company wire centers, lie wholly within MMC’s licensed service area and were 

included in the proposed MMC ETC service area.44  The remainder of the study area is 

comprised of the Fortuna, Latham and High Point wire centers and is a noncontiguous 

geographic area that lies wholly beyond MMC’s licensed service area.45  

MMC requests redefinition of Mid-Missouri Telephone Company’s service area to 

include only the nine contiguous wire centers.  Mid-Missouri Telephone Company does not 

object to this redefinition. 

MMC has also sought ETC designation coterminous with the following Sprint wire 

center boundaries:  Blackburn, Centerview, Green Ridge, Henrietta, Holden, Houstonia, 

Lexington, Malta  Bend, Odessa, Otterville, Smithton, Sweet Springs, and Warrensburg. 46  

MMC has sought ETC designation for those portions of the following Sprint wire center 

boundaries that lie within MMC’s licensed service area:  Blairstown, Calhoun, California, 

Chilhowee, Clarksburg, Cole Camp, Hardin, Ionia, Kingsville, Leeton, Lone Jack, Norborne, 

Oak Grove, Strasburg, Syracuse, Tipton, Urich, Waiverly, Wellington and Winsor.47  MMC 

                                                 
43 The Gilliam, Bunceton, Speed, Pilot Grove, Marshall Junction, Nelson, Blackwater, Arrow Rock, and Miami 
wire centers.  Application at Appendix D and F. 
44 Application, p. 13, and Appendix D.   
45 Application at Appendix D. 
46 Application at Appendix E. 
47 Application at Appendix E. 
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requests that the Commission redefine the service area along the licensed service area 

boundaries for MMC’s system.  Sprint has not objected to the redefinition of its service 

area. 

Public Interest 

MMC suggests in its Application that granting ETC status to MMC “will enhance 

consumer welfare by bringing service choices, innovation, quality differentiation and rate 

competition to the local market.”48  MMC fails to explain in sufficient detail how these public 

interest benefits will occur.  The only mention of a forward-looking plan is MMC’s assertion 

that it will use universal service fund support to finance construction, maintenance and 

upgrading of facilities, which would allow MMC to serve remote locations.49  However, 

MMC provided no supporting documentation to substantiate that such remote locations 

exist, or that these locations are substantial enough to make the ETC grant in the public 

interest.   

MMC claims an ETC grant will bring the benefits of advanced technologies to the 

remote areas of MMC’s service area.50  The only advancement in technology discussed in 

any detail concerned the industry-wide change in platforms from a TDMA platform to a 

CDMA platform.  Mr.  Dawson testified for MMC that it would upgrade platforms with or 

without USF support.51  Thus, the new technology deployment appears to be inevitable with 

or without USF support, and does little to support a finding that the ETC designation is in 

the public interest.   

                                                 
48 Application, p. 14-16. 
49 Application, p. 16. 
50 Tr., p. 36. 
51 Tr. pp. 86-87. 
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Mr. Kurtis testified that a wireless ETC’s provisioning of additional lines to 

existing ILEC subscribers will expand the availability of innovative, high-quality and reliable 

telecommunications services.52  No evidence was presented, however, indicating how this 

ETC grant will increase the lines provisioned to existing ILEC subscribers.   

MMC’s next argument in favor of the ETC grant is that it will bring the benefits of 

wireless service to the current Lifeline subscribers of the various ILECs.53  MMC suggests 

that without ETC status, MMC will not be able to offer Life line discounts.  Mr. Dawson 

testified that MMC’s Lifeline plan would give qualifying consumers a $1.75 monthly 

discount.54  However, Mr. Dawson also testified that to benefit from a $1.75 discount, a 

low-income customer seeking only the Lifeline plan would need to pay for a handset 

costing at least $45, and a low-income customer seeking the Link-Up plan would need to 

pay for a handset and pay an activation fee of up to $30.55  The Commission finds that for 

low-income customers, the cost of initiating service will erase any benefit that a Lifeline 

customer would receive through a $1.75 Lifeline discount.   

The Commission finds that MMC has not shown that the benefits to the public of 

granting MMC ETC status will outweigh the potential detriments.  The Commission also 

agrees with the Office of the Public Counsel that if MMC’s request were granted it would be 

important for the Commission to place reasonable limits on MMC so that the Commission 

can monitor and ensure that essential telecommunications services are provided in a 

manner consistent with the protections currently afforded to wireline customers.  While 

                                                 
52 Ex. 5, p. 6. 
53 Tr. p. 36. 
54 Tr. p. 59. 
55 Ex. 1, Attachment 1; Tr. pp. 59 and 85-86. 
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MMC has verbally made general system improvement and customer service commitments 

the record is unclear as to the extent of the Commission’s legal authority and practical 

ability to enforce such commitments if MMC’s request is granted. 

Conclusions of Law 

The Missouri Public Service Commission has arrived at the following conclusions 

of law. 

SBC Missouri, CenturyTel, Sprint, Mid-Missouri Telephone Company, Spectra, 

Alma, and Citizens are each a “telecommunications company” and a “public utility” as those 

terms are defined in Section 386.020, RSMo 2000, and are therefore fully subject to the 

regulatory jurisdiction of the Commission.  Each of the companies is an incumbent local 

exchange carrier and has been designated as an ETC for purposes of receiving federal 

USF support. 

Spectra, Mid-Missouri Telephone Company, Alma, Citizens, and Sprint are each 

rural telephone companies as defined by the Federal Telecommunications Act of 1996.   

CenturyTel and SBC Missouri are non-rural telephone companies.  While not a 

rural telephone company as defined by the Act, at least two of CenturyTel’s four statewide 

ETC study areas are rural.   

The commercial mobile radio service provided by MMC is specifically excluded 

from the statutory definition of “telecommunications service.”56  Thus, MMC is not subject to 

the general regulatory jurisdiction of the Commission.  Under the authority granted to the 

Commission by the FCC, MMC has requested that the Commission designate it as an 

                                                 
56 Section 386.020(53)(c), RSMo. 
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eligible telecommunications carrier for purposes of receiving federal universal service 

support. 

The purpose of the Universal Service Fund is to provide financial support to 

carriers that use the support to advance universal service principles.  Before a carrier can 

receive support from the USF, the carrier must be designated as an ETC by the state 

commission with jurisdiction over the service area where the carrier seeks to apply its USF 

support.57  

The state commission must first confirm that the petitioning carrier offers the 

services that are supported by federal universal service support mechanisms under 

Section 254(c) of the Act.58  Second, the state commission must confirm that the petitioning 

carrier advertises the availability of such services and charges using media of general 

distribution.59  After making those determinations, the Commission must determine if the 

request is in the public interest.60 

Requirements of 47 U.S.C. Section 214(e)(1) 

Paragraph (1) of Section 214(e) of the Act requires that an eligible 

telecommunications carrier:  

(A) offer the services that are supported by Federal universal service 
support mechanisms under section 254(c), either using its own 
facilities or a combination of its own facilities and resale of another 
carrier’s services (including services offered by another eligible 
telecommunications carrier); and 

(B) advertise the availability of such services and the charges 
therefore using media of general distribution.  

                                                 
57 47 U.S.C. § 214(e). 
58 47 C.F.R. § 54.101. 
59 47 U.S.C. § 214(e). 
60 47 U.S.C. § 214(e)(2). 
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The Commission has previously found that MMC offers the services that are 

supported by federal universal service support.  The Commission has also found that MMC 

advertises the availability of those services using media of general distribution.  No party 

contests that MMC meets the requirements for provision of service found in 

Section 214(e)(1).  The Staff and Intervenors only argue that MMC has not proven that the 

designation would be in the public interest, particularly in the rural service areas.  Thus, the 

Commission concludes that MMC has met the requirements set out in Section 214(e)(1)(A) 

and (B).   

Public Interest Determination 

Section 214(e)(2)61 of the Act, as well as the Federal Communications 

Commission regulations,62 govern the designation of ETC status.  Section 214(e)(2) of the 

Act states, in relevant part: 

Upon request and consistent with the public interest, convenience and 
necessity, the State commission may, in the case of an area served 
by a rural telephone company, and shall, in the case of all other areas, 
designate more than one common carrier as an eligible 
telecommunications carrier for a service area designated by the State 
commission, so long as each additional requesting carrier meets the 
requirements of paragraph (1).  Before designating an additional 
eligible telecommunications carrier for an area served by a rural 
telephone company, the State commission shall find that the 
designation is in the public interest. 

Thus, the Commission must determine if the designation of an additional ETC is in the 

public interest.   

This case represents a case of first impression before the Commission with 

respect to the designation of wireless ETC.  This is not, however, a case of first impression 

                                                 
61 47 U.S.C. § 214(e)(2). 
62 47 C.F.R. § 54. 201, et seq. 
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with respect to this Commission’s grant of ETC status to non-LEC carriers in areas served 

by rural telephone companies.63   

At the time the MMC application was originally filed, and during the period of time 

that written testimony was prepared and filed, the FCC had consistently held that the public 

interest benefits related to the introduction of competition in rural areas satisfied the public 

interest mandate of Section 214.  As of that point in time, the FCC had never denied or 

conditioned a wireless ETC application.  In the Green Hills Order, applying the same 

statutory provisions at issue in the instant case, the Commission approved a stipulation that 

found, without testimony or further support that the grant of the requested ETC status in an 

area served by a rural telephone company was in the public interest.   

On the eve of the hearing in this proceeding, the FCC issued an order setting 

forth additional guidance to be used in conjunction with a public interest finding for 

competitive ETC designations in areas served by rural telephone companies.64  In addition, 

the FCC has issued an order in the Highland case65 that helps define the public interest 

standard.  Thus, the current case may be distinguished from the Commission’s previous 

Green Hills Order because the FCC has given this additional guidance and specifically 

“acknowledge[d] the need for a more stringent public interest analysis for ETC designations 

in rural telephone company service areas.”66 

                                                 
63 See, e.g., Application of Green Hills Area Cellular Telephone, Inc. d/b/a Green Hills Telecommunications 
Services, Case No. CO-2003-0162, Order Approving Stipulation and Agreement (adopted March 4, 2003) 
(Green Hills Order).   
64 Virginia Cellular. 
65 In the Matter of Federal-State Joint Board on Universal Service, Highland Cellular, Inc., Petition for 
Designation as an Eligible Telecommunications Carrier in the Commonwealth of Virginia, CC Docket 
No. 96-45, FCC 03-338 (rel. April 12, 2004). 
66 Id. at para. 4. 
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“With regard to the rural LEC service areas, the FCC found that the benefit of 

increased competition, while an important objective of the telecommunications policy, might 

not alone be sufficient to meet the public interest standard.”67  The FCC states that “[I]n 

determining whether the public interest is served, the Commission places the burden of 

proof upon the ETC applicant.”68  

In Virginia Cellular, the FCC stated that to make the public interest determination, 

the specific facts should be analyzed to determine  

whether designation of a competitive ETC in a rural telephone 
company’s service area is in the public interest, [by weighing] . . . the 
benefits of increased competitive choice, the impact of the designation 
on the universal service fund, the unique advantages and dis-
advantages of the competitor’s service offering, any commitments 
made regarding quality of telephone service, and the competitive 
ETC’s ability to satisfy its obligation to serve the designated service 
areas within a reasonable time frame.69 

The FCC recognized that its “Common Carrier Bureau previously found 

designation of additional ETCs in areas served by non-rural telephone companies to be per 

se in the public interest based upon a demonstration that the requesting carrier complies 

with the statutory eligibility obligations of Section 214(e)(1) of the Act.”70  However, in 

Virginia Cellular and Highland, the FCC said that an additional ETC was not in the public 

interest in every instance even in non-rural areas.  The FCC did not set out a new standard

                                                 
67 Initial Brief of MMC, p. 8.  
68 In the Matter of Federal-State Joint Board on Universal Service, Highland Cellular, Inc., Petition for 
Designation as an Eligible Telecommunications Carrier in the Commonwealth of Virginia, CC Docket 
No. 96-45, FCC 03-338 (rel. April 12, 2004); See also, Virginia Cellular Order, at para. 26. 
69 Virginia Cellular, p. 13, para. 28. 
70 Highland, p. 10, para. 21.  
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 to follow for non-rural areas, but said that because the company had met the more 

rigorous test for the rural areas, it must also necessarily meet the test for the non-rural 

areas. 

Thus, the Commission will first examine whether MMC has shown that it is in the 

public interest for it to be designated as an ETC in the rural areas.  To determine if the 

designation is in the public interest, the Commission looks to the factors set out by the 

FCC. 

A. Benefits of Increased Competition 

The FCC takes for granted that an increase in competition is in the public 

interest.  This is based on the fact that one of the main goals of the Telecommunications 

Act of 1996 was to increase competition.  Thus, under the FCC’s analysis, having MMC 

designated as an ETC will have some benefit of increasing competitive choice. In the 

current case, however, the only evidence MMC presented regarding how competition will 

increase was two new service offerings for Lifeline.   

The Commission has found that in the Citizens study area MMC already has a 

number of lines equal to 22% of what the ILEC has and in the Alma study area that number 

is equal to 76%.71  In addition, six other wireless carriers offer services in those same 

areas.  The Commission concludes, based on the record before it, that the benefits to 

competition of designating MMC an ETC will not be very significant.  MMC already has a 

significant presence in these service territories and the only additional offering MMC has 

presented to the Commission is its Lifeline programs. The other improvements made by 

MMC will take place regardless of the designation.   

                                                 
71 Ex. 8, p. 20; Tr. p. 377. 
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B. Impact on the Universal Service Fund 

The second factor that the FCC considered is the impact on the Universal 

Service Fund.  In the Virginia Cellular case the impact on the fund was 0.105% of the total 

high-cost support available to all ETCs.72  The impact on the fund of MMC of $1,751,721 

per year73 is higher at about 0.20%.74  The FCC acknowledged that there were concerns 

about the overall impact of designating multiple carriers, including wireless, as ETCs but left 

those concerns to be determined in its pending rulemaking.75   

The Intervenors believe a stricter analysis should be done.  The Intervenors 

suggest that the Commission must look to the Universal Service Principles in 

Section 254(b) to determine the impact on the USF.76  The Intervenors suggest that 

because the wireless carrier does not have to show that the amount it receives in Universal 

Service Funds is equal to its costs, like the ILECs must, that the USF principle regarding 

competitive neutrality is violated.77  The Intervenors also believe that the USF will grow too 

rapidly with the addition of wireless companies. 

                                                 
72 19 FCC Rcd 1563, note 96. 
73 Ex. 8, p. 17. 
74 See Universal Service Administration Company Federal Universal Service Support Mechanisms Fund Size 
Projections for the Fourth Quarter of 2003, Appendix HC 1 (Universal Service Administrative Company, 
August 1, 2003) demonstrating that the total amount of high-cost universal service support is $857,903,276 i n 
the Fourth Quarter of 2003. 
75 Federal-State Joint Board on Universal Service Seeks Comment on Certain of the Commission’s Rules 
Relating to High Cost Universal Service Support and the ETC Process, CC Docket No. 96-45, 18 FCC 
Rcd 1941, Public Notice (rel. Feb. 7, 2003). 
76 Alma and Citizens Initial Brief, pp. 7-9. 
77 Ex. 8, p. 25. 

sundes
Schedule 2-40



24 

The Commission is also concerned with the rapid growth of the Universal Service 

Fund, and eagerly awaits final guidance from the FCC on improvements to the system.  

The FCC has stated that the state commissions should undergo a stricter public interest 

analysis before designating a carrier as eligible in the rural areas.  Thus, the Commission 

cannot just ignore the potential harm to the universal service fund of designating a this 

wireless carrier as an additional ETC in rural areas.  Especially, where that carrier already 

has a significant competitive presence and proposes only an upgrade to its service that will 

take place regardless of the designation.  

C. Unique Advantages and Disadvantages of the Service Offering 

The Commission has found that the advantages that MMC will provide include 

mobility, access to emergency services, and an increased local calling scope.  

Disadvantages include such things as dead spots and dropped calls.  

One distinction between this case and the Virginia Cellular and Highland  cases 

is that in those cases the companies each presented some specific build-out plans for 

adding additional towers and being able to service areas where currently no landline 

service exists and to improve dead spots.  MMC presented evidence that it has already 

helped Mid-Missouri Telephone Company serve one customer where the landline would 

have been cost prohibitive.78  However, no evidence was presented that any other ILEC 

has not been able or would not be able to meet its carrier of last resort options.  Also, MMC 

has only generally said that it would increase its network capabilities.  It has not presented 

any specific plans for how to upgrade its network, except for the technology upgrade.  

                                                 
78 Tr. pp. 97-99. 
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Without specific plans for upgrades before it, the Commission cannot determine that MMC 

will offer any advantages over its current service offering. 

D. Commitments to Quality of Service 

Another disadvantage of wireless service is that the company is not subject to the 

mandatory quality of service standards with which the landline companies must comply.  

MMC has committed to complying with the Cellular Telecommunications Industry Associa-

tion Consumer Code for Wireless Service and to reporting the number of complaints it 

receives and the number of customers it cannot serve.   

The Intervenors argue, however, that the Commission will have no tool to actually 

insure compliance since the cellular company does not have its rates and services 

regulated by the Commission.  All of the parties agree that the only power the state 

Commission has once the designation is made is to revoke the ETC designation.  Thus, the 

Commission’s ability to guarantee the quality of service is limited. 

Another concern is that the Consumer Code is not nearly as rigorous regarding 

quality of service as the requirements on the landline companies.  The Intervenors suggest 

that if ETC status is granted, that it should be conditioned on the same quality of service 

standards that the landline companies must provide.  MMC argues that by doing so, the 

Commission would be posing an unreasonable barrier to entry for the cellular company. 

At least one court has ruled that Section 214(e)(2) does not prohibit the states 

from imposing additional eligibility requirement on ETCs.79  However, the states may be 

limited in their ability to enforce the additional requirements.  The Commission concludes 

                                                 
79 Texas Office of Public Utility Counsel v. FCC, 183 F.3d 393, 417-18 (5th Cir. 1999). 
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that if ETC status were granted to MMC, it would be necessary to place sufficient require-

ments regarding quality of service to insure that customers would be protected. 

E. Ability to Serve 

One of the recommendations by the Joint Board is that state commissions may 

choose to require a formal build -out plan.  Since MMC has not proposed any specific 

written plan for insuring it i s capable of providing service, the Intervenors suggest that MMC 

has not proven it is capable of providing service. 

MMC has committed that it is willing to accept carrier-of-last-resort status and 

there was no evidence that suggested MMC was currently unable to serve the areas where 

ETC designation is requested.  In addition, the MMC witnesses testified that the company 

would go to whatever lengths were necessary to make certain it could serve any customer, 

at least within that customer’s home.  Thus, the Commission concludes that MMC has the 

ability to serve the area. 

Conclusion 

The Commission determines that the grant of ETC status to MMC is not in the 

public interest because MMC has not provided competent and substantial evidence to 

show that the public will benefit from designating MMC an eligible telecommunications 

carrier for universal service fund purposes.   

MMC has not agreed to abide by the same quality of service standards as 

landline companies and will not be required to do so by law.  The Commission will have no 

jurisdiction over rates or service plans of MMC, and MMC has not agreed to provide plans 

with lower rates if it is allowed to become an ETC except for the Lifeline service required 

under the law.  MMC has told the Commission that the funds will be used for an upgrade of 
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its system, but it has not presented the Commission with any construction or financial plans 

or any timelines for these upgrades.   

Additionally, MMC has not shown that the customers in the rural service areas 

will see any i ncreased competition or benefits from the grant of ETC status to MMC.  MMC 

has made no showing that it intends to expand its coverage area or fix dead spots.  

Although cellular service does offer mobility that the landline carriers cannot provide, that 

service is already available throughout MMC’s service area to those customers who have a 

need for that service.  MMC states that it intends to update its TDMA platform to a CDMA 

with the funds, but it also admits that it will make the upgrade regardless of whether it is  

granted ETC status.80   

MMC has not met its burden to show that a grant of ETC status in the rural areas 

is in the public interest.  Furthermore, MMC has not shown that a grant of ETC status in the 

non-rural areas would be “consistent with the public interest, convenience, and 

necessity.”81  Therefore, the Commission will deny MMC’s request. 

IT IS THEREFORE ORDERED: 

1. That the application of Missouri RSA No. 7 Limited Partnership d/b/a 

Mid-Missouri Cellular to be granted status as an eligible telecommunications carrier for 

federal universal service fund purposes is denied. 

2. That Spectra Communications Group, LLC d/b/a CenturyTel, and 

CenturyTel of Missouri, LLC’s Motion to Accept Proposed Findings of Fact and Conclusions 

of Law One Day Out of Time is granted. 

                                                 
80 Tr. pp. 55 and 64. 
81 47 U.S.C. § 214(e)(2). 
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3. That all objections not ruled on are overruled and all motions not granted 

are denied. 

4. That this Report and Order shall become effective on August 15, 2004. 

 
BY THE COMMISSION 

 
 
 
 
 

Dale Hardy Roberts 
Secretary/Chief Regulatory Law Judge 

 
( S E A L ) 
 
Gaw, Ch., Clayton, Davis, and  
Appling, CC., concur; 
Murray C., dissents, with separate  
dissenting opinion attached; 
and certify compliance with the provisions 
of Section 536.080, RSMo 2000. 
 
Dated at Jefferson City, Missouri, 
on this 5th day of August, 2004. 
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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
 
In the Matter of the Application of Missouri RSA ) 
No. 7 Limited Partnership, d/b/a Mid-Missouri ) 
Cellular, for Designation as a Telecommunications ) 
Company Carrier Eligible for Federal Universal ) Case No. TO-2003-0531 
Service Support Pursuant to Section 254 of the ) 
Telecommunications Act of 1996.  ) 
 
 

PETITION FOR RECONSIDERATION AND  
APPLICATION FOR REHEARING 

OF 
MID-MISSOURI CELLULAR 

 
Comes now Missouri RSA No. 7 Limited Partnership d/b/a/ Mid-Missouri Cellular 

(“MMC”) and requests that the Missouri Public Service Commission (“PSC”) reconsider its 

August 5, 2004 Report and Order (“Order”) in the above-captioned proceeding or grant a 

rehearing with respect to the issue of whether the designation of MMC as an eligible 

telecommunications carrier (“ETC”) is in the public interest.  The conclusions and findings in 

the Order are inconsistent with the record evidence in this matter and rely upon serious errors 

of law.  In support of this application, the following is respectfully shown: 

Overview 

The Federal Communications Commission (“FCC”) has recognized that the principle 

of competitive neutrality controls in the designation of competitive eligible 

telecommunications carriers (“CETC”), holding that 

Universal service support mechanisms and rules should be competitively 
neutral.  In this context, competitive neutrality means that universal service 
support mechanism rules neither unfairly advantage nor disadvantage one 
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provider over another and neither unfairly favor nor disfavor one technology 
over another.1 

 
Congress, through the Telecommunications Act of 1996, established the procedure whereby 

competitive ETCs should be designated.  Yet, throughout the Order, the PSC appears to be 

applying a standard of requiring a new market entrant to demonstrate that the existing ETC is 

not providing adequate service or is somehow unable to provide service throughout its 

designated service area.  By definition, the designation of a competitive ETC, acknowledges 

that there would be more than one such ETC designated. There is no requirement that an 

applicant seeking ETC designation demonstrate that there is not currently service available 

nor is that position supported by the Communications Act of 1934, as amended, to include 

the provisions of the Telecommunications Act of 1996 (“Act”), or any precedent.  To the 

contrary, until just recently, the FCC had uniformly held that the introduction of competition 

alone was sufficient to find public interest in designating CETCs even in areas served by 

rural telephone companies.  The ability or inability of the incumbent ETC to provide service 

is not a criterion for judging the entry of a CETC into the marketplace and represents a clear 

favor for the incumbent local exchange carrier (“ILEC”) over any new market entrant.  The 

PSC did not apply this “lack of LEC service” test when it designated a CLEC as an ETC in 

an existing rural telephone company service area.2 

           The PSC found that MMC provides all services required to qualify for designation as 

an ETC.  Yet, having made that finding, the PSC denied MMC’s application for ETC 

designation in areas served by both rural and non-rural local exchange carriers (“LECs”).  

                                            
1  Report and Order, CC Docket No. 96-45, FCC 97-157 (May 8, 1997) (¶ 47). 

2  See, Application of Green Hills Area Cellular Telephone, Inc. d/b/a Green Hills 
Telecommunications Services, Case No. CO-2003-0162, Order Approving Stipulation and Agreement 
(adopted March 4, 2003) (“Green Hills Order”). 
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The basis for the denial was that MMC had failed to “prove” that grant of its application 

would be in the public interest.  The PSC admits that MMC’s application is wholly consistent 

with the evidentiary requirements that it applied in granting ETC designation in the Green 

Hills Order (which designation is governed by the exact statutory provisions applicable to 

the MMC designation), but attempts to distinguish this case because of further guidance that 

was issued by the FCC in two cases.  The first such case3 was released by the FCC months 

after the filing of the MMC application, after the filing of direct, rebuttal and surrebuttal 

testimony, and literally days before the oral testimony in late January.  The second case4 was 

not released by the FCC until April 12, 2004; after the close of the record, the filing of briefs, 

reply briefs and proposed findings of fact and conclusions of law in the instant case.  Neither 

of these two cases added as a condition of ETC designation the requirement that there be a 

demonstration that the existing LEC could not provide service throughout its existing service 

area.   

The PSC finds that MMC offered oral testimony at hearing that it would comply with 

each and every obligation and commitment set forth in the FCC’s Virginia Cellular Order.  

MMC submits that the record is replete with specific, detailed explanations of exactly how 

MMC would use ETC funds and demonstrating that the grant of its application would serve 

the public interest.   

 

                                            
3  In the Matter of Federal-State Joint Board on Universal Service, Virginia Cellular, LLC 
Application for Designation as an Eligible Telecommunications Carrier In the Commonwealth of 
Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, FCC 03-338 (rel. January 22, 
2004), (Exhibit No. 10), (“Virginia Cellular Order”).   
 
4  In the Matter of Federal-State Joint Board on Universal Service, Highland Cellular, Inc. 
Petition for Designation as an Eligible Telecommunications Carrier In the Commonwealth of 
Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, FCC 04-37 (rel. April 12, 2004), 
(“Highland Cellular Order”). 
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Indeed, the Order does not appear to truly turn on a lack of such demonstration in 

MMC’s testimony, but rather the Order denies the MMC application because those 

commitments were not in writing and therefore lacked sufficient specificity. MMC submits 

that such a ruling is wholly inappropriate, where, as here, the PSC is seeking to decide a 

long-pending case on the basis of a new or modified standards announced after the close of 

all written testimony.  However, to the extent that the PSC decides that it requires further 

written submissions on which to make a finding consistent with the newly-released FCC 

orders, the case for rehearing on this single issue is clear.    

 Particularly relevant here is the fact that PSC action denying the MMC application 

serves only to deny access to readily available federal funds for use to the benefit of the 

citizens of rural Missouri.  Chairman Gaw and Commissioner Murray have written to the 

Chairmen of the United States Senate Committee on Commerce, Science and Transportation 

and the United States House Committee on Energy and Commerce expressing the urgent 

need for additional funding for rural telecommunications services and decrying the 

fundamental unfairness of funds being made available to only selected states, citing such 

disparities as evidence that “something is very wrong.”5  Clearly, Commissioners Gaw and 

Murray believe there is a strong public need for access to additional funds for expanding 

telecommunications offerings in rural Missouri.  Ironically, the Order denies MMC for 

failing to prove “in writing” that which the majority of the Commission at the time of the 

MMC hearing (and when the letter was written on February 25, 2004) already knew; that the 

access to funds to enhance rural Missouri telecommunications services is in the public 

interest.  For the PSC to then take a position that only further exacerbates Missouri’s lack of 

                                            
5  See Mid-Missouri Reply Brief pages 3-4 and Attachment A thereto. 

sundes
Schedule 2-51



5 
CC 1320260v1  

access to readily available federal funds for the sole benefit of the citizens of rural Missouri 

is most ironic.  Rehearing on the limited issue of allowing MMC to submit written 

documentation to further support and add greater “specificity” to the oral testimony 

submitted at hearing would clearly be the most expedient means of resolving this matter, 

should the PSC continue to maintain that such written documentation is required.  This is 

without prejudice to MMC’s position that there is ample evidence in the record, as it 

presently stands, that clearly demonstrates that designation of MMC as an ETC would be in 

the public interest.  

Summary of Errors 

1. The PSC Erred in Not Designating MMC as an ETC in the Areas Served by Non-
Rural Carriers.  

 
2. The PSC Erred in Not Designating MMC as an ETC in the Areas Served by Rural 

Carriers.  
 

3. The PSC Erred in Finding That Redefinition of the Spectra Service Area Could 
Result in Cream-Skimming. 

 
4. The PSC Erred in Finding That Grant of the MMC ETC Designation Would Unduly 

Burden the USF. 
 
5. The PSC Erred in Finding MMC’s Commitments to Quality of Service Inadequate.    

 

Argument 

I. The PSC Erred in Not Designating MMC as an ETC in the Areas Served by 
Non-Rural Carriers.  

 
 The PSC expressly found that MMC provides all of the services required for ETC 

designation and that MMC advertises such services.  Section 214(e)(2) of the 

Communications Act of 1934, as amended (“Act”) states, in relevant part: 
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Upon request and consistent with the public interest, convenience and 
necessity, the State commission may, in the case of an area served by a rural 
telephone company, and shall, in the case of all other areas, designate more 
than one common carrier as an eligible telecommunications carrier for a 
service area designated by the State commission, so long as each additional 
requesting carrier meets the requirements of paragraph (1).  (emphasis added). 
 

The Order is silent as to the statutory requirement to designate MMC as an ETC in the areas 

served by the non-rural carriers but the Dissenting Opinion of Commissioner Connie Murray 

acknowledges this statutory provision and its applicability where, as here, the PSC has found 

that the requesting carrier has been found to have met these statutory requirements.  The 

public interest finding upon which the Order denies the MMC application is only applicable 

with respect to areas served by rural telephone companies.6  Accordingly, the PSC erred in 

not designating MMC as an ETC in the areas served by Southwestern Bell and CenturyTel of 

Missouri, LLC. 

Without prejudice to the foregoing clear, unambiguous statutory language, the Order 

references a portion of the Virginia Cellular Order holding, inferring that some unspecified 

additional public interest considerations might apply in non-rural areas but since the more 

stringent finding of public interest in the rural service areas was met, any less stringent 

requirement applicable in the non-rural areas had, by necessity, also been met.  However, the 

PSC Order misstates that in both the Virginia Cellular Order and Highland Cellular Order 

“…the FCC said that an additional ETC was not in the public interest in every instance even 

in non-rural areas.” (Order at pp. 21-22).   Neither FCC case made such a holding.  Rather, in 

both cases, the FCC allowed for the possibility that even in an area served by a non-rural 

LEC, designation might not “necessarily be consistent with the public interest in every 

                                            
6  “Before designating an additional eligible telecommunications carrier for an area served by a 
rural telephone company, the State commission shall find that the designation is in the public 
interest.”  Act at Section 214(e)(2). 
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case.”7  Assuming that to be a proper interpretation of law,8 neither case went on to establish 

any criteria whereby such a grant would not be consistent with the public interest holding, 

instead, no such analysis or determination was necessary in either case because the FCC 

found that the grant, being in the public interest in the rural areas by necessity had to be in 

the public interest in the non-rural areas where, if there was a public interest requirement, it 

had to be far less stringent.  Accordingly, neither FCC order reaches the question as to 

whether any other criteria is applicable in the case of non-rural LEC service areas and, if so, 

what such standard should be.9 

The PSC Order attempted to follow the FCC thought process in these cases.  Indeed, 

the PSC expressly states that it “…will first examine whether MMC has shown that it is in 

the public interest for it to be designated as an ETC in the rural areas” (Order at p. 22).  

Presumably, had the PSC found that MMC had met the requirements for demonstrating 

public interest in the rural LEC service areas, it would have obviated the need to reach what 

it acknowledges as a lower standard in areas served by non-rural LECs.  However, failing to 

find that MMC satisfied the PSC’s rural requirements, the PSC must then make a finding in 

the non-rural LEC areas both as to what the appropriate lower standard should be, (assuming, 

arguendo, that the expressed, unambiguous statutory language would actually allow the 

denial of an ETC designation in the area served by a non-rural LEC after finding that the 

                                            
7  Highland Cellular Order at ¶ 21, Virginia Cellular Order at ¶ 27. 
 
8  Both orders acknowledge that prior to these cases, the Commission had consistently found 
grants to be per se in the public interest in the areas served by non-rural telephone companies.  Id.   
 
9  It should be noted that while these FCC orders are helpful in providing guidance as to the 
types of showing that would demonstrate that an ETC designation would be in the public interest, 
these cases, which expressly acknowledge that they are at odds with previous FCC precedent, are 
both under reconsideration and neither has become a final order of the FCC.   
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expressed statutory requirements for such designation had been met), and then whether 

MMC had met that lower standard.  The Order does neither.  Even assuming that the PSC 

could legally implement a lower, non-specified public interest standard applicable in non-

rural LEC service areas, the PSC erred in providing no analysis or making any such finding 

but still denying the requested ETC designation in the non-rural areas, a fact that 

Commissioner Murray acknowledges in her dissent. 

II. The PSC Erred in Not Designating MMC as an ETC in the Areas Served by 
Rural Carriers.  

 
 The Order holds that MMC failed to demonstrate that its designation as an ETC 

would be in the public interest.  This determination is clearly not supported by the record and 

is inconsistent with the law.  There is no issue that MMC met all requirements as established 

under the only-applicable PSC precedent, the Green Hills Order.  The PSC seeks to 

distinguish that case because of the Virginia Cellular Order.  However, the PSC correctly 

finds that MMC has made all of the commitments and agreed to all conditions placed on the 

ETC applicant in the Virginia Cellular Order.  Having held that the commitments and 

conditions of the Virginia Cellular Order should control in the finding of whether the grant 

of an ETC application in rural LEC service areas is in the public interest, and having found 

that MMC has made the same commitments as the ETC applicant did in that case, the PSC 

cannot support a determination that MMC had failed to demonstrate that its grant would be in 

the public interest.  To do so, the PSC fails to consider and/or misinterprets ample evidence 

in the record, at odds with the factual findings in the Order, and uses those findings to reach 

inappropriate conclusions of law to find MMC’s showings inadequate because they are not in 

“writing.”   
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A. The PSC Erred in Finding that There is no Evidence that MMC was Currently 
Unable to serve areas where ETC Designation is Requested. 

 
The Commission, when looking to downplay the significance of low income citizens 

in rural Missouri being able to obtain mobility at a rate comparable to the current limited 

LEC service, finds that there are areas within the MMC coverage area where there are “dead 

spots and dropped calls”. Indeed, the PSC finds these to be “disadvantages” of MMC.  

(Order at pp. 8, 24).   Yet, the Order then turns around and finds that there is “no evidence” 

that MMC cannot provide coverage throughout its entire proposed ETC service area.  (Order 

at. pp. 8, 24-25).  The PSC cannot rely on contradictory findings when they are needed to 

make each point.  

In finding that MMC’s ETC designation would not serve the public interest, the PSC 

attempts to distinguish MMC from the Virginia Cellular Order and Highland Cellular Order 

because those carriers offered plans to fill-on dead spots and to provide service where 

landline service was lacking.  As the Order recognizes, MMC made the same commitments 

as those by the carrier in the Virginia Cellular Order.  The testimony is clear that MMC 

intends to use Universal Service Fund (“USF”) support to fill in dead spots and enhance its 

coverage within its proposed ETC-designated service area.10  While the applicant in the 

Virginia Cellular Order did indicate that it intended to expand service into areas where the 

existing LEC did not provide service, the lack of service by the existing LEC was not 

determinate as to whether or not the grant of the competitive ETC application was in the 

                                            
10  [Mr. Dawson] “We would continue to look at opportunities to -- to build out additional sites 
to provide even better coverage than we currently do. 

Q.     [Commissioner Clayton] When you say build out sites, is that within that – 
A.     [Mr. Dawson] Correct.  The seven-county area, yes, sir. 
Q.     [Commissioner Clayton] Would that be to eliminate dead spots?  
A.     [Mr. Dawson] Correct.  Correct.” Tr. p. 70. 
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public interest.  Indeed, not only was this fact not dispositive in the Virginia Cellular Order, 

the FCC expressly acknowledged that the alleged unavailability of LEC service was 

disputed.11  The Order states that MMC has not shown that it would serve any areas not 

served by LECs and, while not relevant to any finding that grant of a competitive (i.e. more 

than one) ETC would be in the public interest, it should be noted that the testimony in the 

record acknowledges that which the PSC is well aware of, that LECs continue to build out 

their networks to provide new service12; a fact absolutely indicative that, to the extent the 

PSC finds it relevant, the ILECs are not offering ubiquitous service.   

While MMC has committed to use USF support to assist in filling in dead spots, the 

PSC has improperly used the existence of “dead spots” as an argument against granting the 

requested ETC designation.  However, the FCC has made it clear that, contrary to the finding 

of the PSC, the existence of dead spots are not a basis upon which ETC designation should 

be denied.   

The Commission has already determined that a telecommunications carrier’s 
inability to demonstrate that it can provide ubiquitous service at the time of its 
request for designation as an ETC should not preclude its designation as an 
ETC. [footnote omitted].  Moreover, as stated above, Virginia Cellular has 
committed to improve its network [footnote omitted].  In addition, the 
Commission’s rules acknowledge the existence of dead spots [footnote 
omitted].  “Dead spots” are defined as “[s]mall areas within a service area 
where the field strength is lower than the minimum level for reliable service.” 
[footnote omitted].  Section 22.99 of the Commission’s rules states that 
‘[s]ervice within dead spots is presumed’ [footnote omitted].  Additionally, 

                                            
11  “According to Virginia Cellular, 11 out of 12 of its proposed cell sites contain some area that 
is unserved by Virginia Cellular’s facilities and/or wireline networks.  [citation omitted]  but see 
Virginia Rural telephone Companies Comments at 3 (stating that there is an incumbent ETC in all the 
areas where Virginia Cellular seeks ETC designation).”  Virginia Cellular Order at footnote 88. 
(emphasis original). 
 
12   See Tr. at p. 402-403 where Mr. Martinez testified that there are indeed areas where 
CenturyTel (collectively referring to CenturyTel and Spectra Communications) was not providing 
service within its ETC designated service areas. 
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the Commission’s rules provide that “cellular service is considered to be 
provided in all areas, including dead spots… [footnote omitted]”  Because 
“dead spots” are acknowledged by the Commission’s rules, we are not 
persuaded by the Virginia Rural LECs that the possibility of dead spots 
demonstrates that Virginia Cellular is not willing or capable of providing 
acceptable levels of service throughout its service area.”13 
 

Indeed, analogizing MMC’s service offering to the ILEC, the ILEC service offering is 

limited to those areas within the reach of the telephone cord to the phone jack.  All other 

areas in the ILEC service are “dead spots.”  Clearly, unless and until such time as there are 

ubiquitous phone jacks throughout the ILEC service territory, by definition, a wireless carrier 

is affording service to an area where the ILEC currently is not.  The benefits of this mobility, 

with “dead spots” far less than those created by the tether to the ILEC phone jack, are clearly 

of significant public benefit, especially in the context of emergency communications given 

that, as the PSC is aware, in many of the most rural portions of MMC’s proposed ETC 

service area the landline customer does not even have access to true basic 911 service (see 

infra at p. 16). 

 Moreover, while Virginia Cellular committed, on a prospective basis, to provide 

service to residents “to the extent that they do not have access to the public switched 

network,”14 MMC, in addition to making that very commitment, submitted detailed specific 

testimony of where it has already used its network to do so.  The Order, while finding the 

prospective-only promise of Virginia Cellular compelling, finds the very same commitment 

                                            
13  Virginia Cellular Order at ¶ 23. 
 
14  Virginia Cellular Order at ¶ 29. 
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by MMC, coupled with actual testimony of where MMC had already done so, 

unconvincing.15  

B. The PSC Erred in Finding that the Availability of Competitive and Emergency 
Services Would Not be Materially Adversely Affected by the Denial of MMC’s 
ETC Designation.     

 
 Pivotal to the PSC’s holding is the conclusion that MMC already provides service 

throughout its proposed ETC service area, that MMC will proceed with the upgrade to its 

network to CDMA regardless of whether or not it was designated as an ETC, and that MMC 

was obligated to provide E911 service with or without ETC designation so that there was no 

public benefit from an emergency standpoint from affording MMC the requested designation.  

These findings are contrary to the record evidence. 

 MMC expressly represented that it would use the USF funds for the construction and 

operation of its network only as allowed. As previously shown, MMC expressly stated that it 

would use USF funds to fill in dead spots and enhance its service offerings in its ETC 

designated area.  MMC provided detailed testimony on how the funds would be used to 

upgrade its network to CDMA and, in highly confidential testimony, provided specific 

information as to the number of cell sites that would be upgraded to CDMA and a detailed 

cost estimate breakdown for that upgrade.  The financial cost information provided showed 

that the proposed CDMA upgrade alone would greatly exceed the amount of support MMC 

would receive.  What MMC did not testify to was that the conversion to CDMA would 

proceed throughout its network without USF support. 

**     

  
  

                                            
15  While acknowledging the testimony, the Order merely mentions the fact, minimizes it as a 
single incident, and then disregards it in its holding.  (Order at p. 24). 
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  ** 

C. The PSC Erred in its Findings and Conclusions That MMC’s Lifeline and Link-
up Services Were Not of Public Benefit. 

 
 The Order acknowledges that MMC proposes to offer two special calling plans to 

Lifeline subscribers at rates comparable to their existing LEC Lifeline rate (Order at p. 6-7).  

The Order then continues to discuss the fact that all of MMC’s existing price plans would 

also be subject to a Lifeline discount.   MMC expects that virtually all Lifeline subscribers 

would opt for one of the two Lifeline-only plans; plans tailored to the needs of the Lifeline 

subscriber as opposed to its more standard wireless service plans.   

While the MMC Lifeline-only plans are comparable to the LEC offerings in price, the 

Order acknowledges that the MMC Lifeline plans include in their pricing vertical features 

not included in the LEC pricing. (Order at p. 7-8).  However, having made these findings, the 

Order then goes on to focus only on the discount off of the regular MMC price plans and not 

the special Lifeline-only plans.  The Order also incorrectly compares the MMC regular 

pricing plans and their bundled minutes with the LEC “unlimited local calling plans” (Order 

at p. 8).  However, as MMC made clear, both of its Lifeline-only plans offer unlimited local 

calling (Tr. at pp. 59, 157).  The $6.95 Lifeline plan offers the same local calling area as the 

LEC service area while the $10.00 plan offers a local calling area throughout MMC’s entire 

proposed ETC-designated service area.  The PSC did acknowledge that the MMC calling 

plans (including the lifeline-only plans that are priced comparable to the LEC plans), are 

actually significantly cheaper when you factor in the tariff price for features such as 

voicemail, call waiting, call forwarding, three way calling and caller ID. (Order at pp. 7-8).    
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Attached hereto as Exhibit 4 is a detailed comparison of the relative costs and features of the 

MMC Lifeline plans as compared to the Intervenor Lifeline offerings.  Instead of focusing on 

the vastly expanded local calling area, the additional benefits of mobility and enhanced 911 

calling, the Order summarily dismisses these significant public interest benefits by finding 

that “…for low-income customers, the cost of initiating service will erase any benefit that a 

Lifeline customer would receive through a $1.75 discount.”  (Order at p. 16).  This holding 

ignores the substantial further discounts and savings associated with the two MMC Lifeline-

only plans and the fact that these low-income subscribers can, for the first time, have a local 

calling area encompassing nearly all of seven counties.   

In addition, in considering the MMC “start-up costs”, the PSC ignores the fact that all 

of the LEC tariffs include activation fees and require the purchase of a LEC telephone that is 

limited in use to the length of the telephone wire attached to it.  No such comparison of LEC 

and MMC costs was included in the PSC’s summarial dismissal of these benefits.  Any 

meaningful analysis of the benefit of MMC’s Lifeline plans could only conclude that 

designation of MMC as an ETC would be of substantial benefit to the lower income 

members of the rural communities where MMC seeks ETC designation. 

Finally, the PSC ignored the fact that MMC, as an ETC, would also comply with the 

FCC’s Link-up requirements.  The Link Up program offers substantial relief from the burden 

associated with the service start-up costs, in addition to the lower activation cost.22  

 

                                            
22  47 CFR 54.411 (b)(2) provides Link Up subscribers with the following option: 

 “A deferred schedule for payment of the charges assessed for commencing service, 
for which the consumer does not pay interest. The interest charges not assessed to the 
consumer shall be for connection charges of up to $200.00 that are deferred for a period not 
to exceed one year. Charges assessed for commencing service include any charges that the 
carrier customarily assesses to connect subscribers to the network. These charges do not 
include any permissible security deposit requirements.” 
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Accordingly, the PSC erred in this finding and that the MMC Lifeline and Link Up 

programs would not be of substantial public benefit.  

D. The PSC Erred in Ignoring the Fact that Denial of MMC’s ETC Designation 
Would Preclude Low Income Subscribers From Participating in Local Number 
Portability. 

 
 The PSC also chose to totally ignore the impact of denying ETC status would have on 

a low income Lifeline eligible subscriber’s ability to participate in local number portability.  

On November 10, 2003, the FCC issued a Memorandum Opinion and Order and Further 

Notice of Proposed Rulemaking in the matter of Telephone Number Portability, CC Docket 

No. 95-116 (Released November 10, 2003) (“Intermodal Porting Order”).  In that Order, the 

FCC recognized that each type of service (wireless and wireline) offers advantages and 

disadvantages.  In recognizing that the wireless carrier might have greater opportunities to 

port wireline customers than vice versa, the FCC made it abundantly clear that competitive 

neutrality did not require identical regulatory schemes.  In fact, the FCC expressly 

recognized the greater state regulatory burdens placed on LECs and found that that was not a 

basis upon which to alleviate a wireline porting obligation.   

“In our view, it would not be appropriate to prevent wireline customers from 
taking advantage of the mobility or the larger local calling areas associated 
with wireless service simply because wireline carriers cannot currently 
accommodate all potential requests from customers with wireless service to 
port their numbers to wireline service providers…To the extent that wireline 
carriers may have fewer opportunities to win customers through porting, this 
disparity results from the wireline network architecture and state regulatory 
requirements, rather than Commission rules.”  (Intermodal Porting Order at 
¶12).   
 
The Intermodal Porting Order stands for the proposition that absent a technical 

engineering reason, there can be no artificial barriers established to block the ability of a 

wireline customer to port their number to a wireless carrier.   
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MMC has served local number portability requests on Alma, Citizens, CenturyTel, 

MMTC and Spectra.  (Kurtis Amended Surrebuttal, Ex. 5 p. 18).  Denial of ETC status to 

MMC would deny the LEC Lifeline customer the right to port its number and still qualify for 

Lifeline support; in effect establishing a minimum income level which a wireline subscriber 

must have in order to be able to port its LEC number since only an ETC provides Lifeline 

and Link-up support services.  If MMC were granted ETC status, existing ILEC Lifeline and 

Link-up customers could port their numbers to MMC and still be eligible for such support.  

Denial of the MMC ETC Application categorizes the Lifeline and Link-up customer in 

MMC’s service area as a separate class of citizen that would be artificially precluded from 

porting its number to a wireless service provider.  Aside from being violative of the FCC 

porting rules and Intermodal Porting Order, any Commission action on the MMC ETC 

Application that has the effect of discriminating against the rights of low-income ILEC 

customers is contrary to public policy.  These customers have the right to port their numbers 

to a wireless service provider and enjoy the benefits of mobility, expanded local calling area 

and unlimited access to 911 services.  The Commission must avoid taking action on the 

MMC Application that has the effect of disenfranchising an entire class of citizens based 

solely on the level of their income.   (Kurtis Amended Surrebuttal Ex. 5 p.19, lines 2-14).   

In light of the foregoing, it is clear that the PSC erred in failing to find significant 

public interest benefits accruing to low-income rural subscribers by designating MMC as an 

ETC.   

III. The PSC Erred in Finding That Redefinition of the Spectra Service Area Could 
Result in Cream-Skimming. 

 
The level of support received by an ETC is based upon the level of support received 

by the ILEC in each part of the designated ETC service area.  Where the rural carrier ILEC 
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study areas used in determining the level of high cost support and the proposed ETC service 

area is not wholly encompassed within the proposed ETC designated service area, a potential 

“cream skimming” issue arises.  Cream skimming occurs when a CETC serves only the 

lower cost portions of the LEC study area but receives support based upon costs that have 

been averaged and include those associated with providing service to the higher-cost portions 

of the LEC study area.  In the Virginia Cellular Order, the FCC used a comparison of 

relative population densities of the portion of the ILEC study area that was within the 

proposed ETC designated service area as compared to the population density of the ILEC 

study area that was outside of the proposed ETC service area.  In its Order, the PSC holds 

that the record is silent with respect to “… specifics of Spectra’s disaggregation plan, and the 

population density in Spectra’s exchanges…[leaving the PSC] unable to find that no cream 

skimming would occur with respect to Spectra’s Concordia exchange…” (Order at pp. 

13-14).   The PSC conclusion is inconsistent with its finding of fact and in err. 

The record clearly indicates that Spectra has disaggregated its cost down to the wire 

center level (Order at p. 13).  Accordingly, any level of USF received by Spectra with 

respect to the Concordia wire center, would be based upon the costs expressly limited to that 

wire center.   This fact obviates any possibility of cream-skimming since MMC’s level of 

support in that wire center would be tied directly to the level of support Spectra receives for 

that wire center alone based upon its costs of service in that wire center alone.   

The PSC therefore erred in concluding that there was any potential for cream-

skimming or in concluding that absent population density information, it could not make the 

requisite finding.  Since the level of support is based solely upon the costs of that wire center, 
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and that wire center only, it is irrelevant that population density comparisons are not in the 

record.  The FCC has made this abundantly clear. 

[A]s the Commission concluded in Universal Service Order, the primary 
objective in retaining the rural telephone company’s study area as the 
designated service area of a competitive ETC is to ensure that competitors will 
not be able to target only the customers that are the least expensive to serve 
and thus undercut the incumbent carrier’s ability to provide service to the 
high-cost customers.  Rural telephone companies now have the option of 
disaggregating and targeting high-cost support below the study area level so 
that support will be distributed in a manner that ensures that the per-line level 
of support is more closely associated with the cost of providing service.  
Therefore, any concern regarding “cream-skimming” of customers that 
may arise in designating a service area that does not encompass the entire 
study area of the rural telephone company has been substantially 
eliminated.23  
 

 Finally, the PSC found that by proposing to serve the Concordia wire center, MMC 

had committed to serve that entire non-contiguous portion of the Spectra study area which is 

geographically separated from the balance of the Spectra study area scattered throughout the 

state.  The FCC has found that these facts, in and of themselves, provide an additional basis 

supporting service area redefinition.  

In the Universal Service Order, the [FCC] concluded that requiring a carrier 
to serve non-contiguous service area as a prerequisite of eligibility might 
impose a serious barrier to entry, particularly to wireless carriers [footnote 
omitted].  The [FCC] further concluded that ‘imposing additional burdens on 
wireless entrants would be particularly harmful in rural areas…’ [footnote 
omitted].  Accordingly, we find that denying Virginia Cellular ETC status for 
the [relevant portion of the study area that lies within its CMRS license area] 
simply because Virginia Cellular is not licensed to serve the eight remaining 
[noncontiguous wire centers that lie outside of its CMRS licensed service 
area] would be inappropriate.24  

                                            
23  Petitions for Reconsideration of Western Wireless Corporation’s Petition for Designation as 
an Eligible Telecommunications Carrier in the State of Wyoming, 16 FCC Rcd 19144, 19149 (2001) 
(emphasis added, footnotes omitted).  See also Petition for Designation as an Eligible 
Telecommunications Carrier for the Pine Ridge Reservation in South Dakota, 16 FCC Rcd 18136, 
18141 (2001), where the FCC used identical language in designating Western Wireless as an ETC for 
an area that is less than the ILEC’s entire study area.  
 
24 Virginia Cellular Order at ¶ 38. 
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 In light of the foregoing, the PSC clearly erred in not finding that MMC’s 

designation as an ETC for the Spectra Concordia wire center would not result in 

cream skimming. 

IV. The PSC Erred in Finding That Grant of the MMC ETC Designation 
Would Unduly Burden the USF. 

 
 The PSC found that the total USF support for MMC would be $1.75 million annually 

(Order at p. 5) which amounts to one twentieth of one percent (0.20%) of the high-cost 

universal support.  (Order at p. 23).  To put this in perspective, the total amount of USF 

support which MMC would receive is less than the amount of USF support that one of the 

Intervenors receives.  Specifically, Citizens alone receives annual USF high-cost support in 

excess of $1.96 million or nearly 0.23% of the high cost fund.25 

 The FCC made it clear in the Virginia Cellular Order and Highland Cellular Order, 

that  

As discussed above, the Commission has asked the Joint Board to examine, 
among other things, the Commission’s rules relating to high-cost universal 
service support in service areas in which a competitive ETC is providing 
service, as well as the Commission’s rules regarding support for second lines. 
[footnote omitted]  We note that the outcome of the Commission’s pending 
proceeding examining the rules relating to high-cost support in competitive 
areas could potentially impact, among other things, the support that Highland 
Cellular and other competitive ETCs may receive in the future.  It is our hope 
that the Commission’s pending rulemaking proceeding also will provide a 
framework for assessing the overall impact of competitive ETC designations 
on the universal service mechanisms.26 
 

Accordingly, while there is concern as to the long-term sustainability of the USF, the context 

of the MMC application is clearly not the forum for that issue to be decided.  The broad 
                                                                                                                                       
 
25  See First quarter 2004 support numbers by carrier, Universal Service Administrative Company, 
at:  http://www.universalservice.org/overview/filings/2004/Q1/HC01-%20High%20Cost%20Support% 
20Projected%20by%20State%20by%20Study%20Area%201Q04.xls 
 
26    Highland Cellular Order at ¶ 25. 
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underlying issue is before the FCC in the context of a pending rulemaking which will 

ultimately dictate the appropriate level of support for all ETCs.   

 The impact on the USF by designating MMC as an ETC would be de minimis, at best, 

and well below the level of support received by just one of the Intervenors.   The FCC and 

other states continue to designate wireless carriers as ETCs and PSC action denying the 

designation to MMC does nothing to restrict the access of wireless carriers to ETC funds in 

virtually all other states where the issue has been decided.  Instead, PSC action denying the 

MMC application merely ensures that the citizens of rural Missouri are denied access to the 

readily available federal funds for enhancing telecommunications service in the rural areas.  

Accordingly, since the designation of MMC as an ETC will, in and of itself place no 

significant burden on the USF, the PSC erred in denying MMC’s application on that basis. 

V. The PSC Erred in Finding MMC’s Commitments to Quality of Service 
Inadequate.    

 
 Where the PSC can interpret the Virginia Cellular Order as supporting denial of the 

MMC application, the Order freely cites that case.  Indeed, as previously discussed, the PSC 

uses the Virginia Cellular Order as the reason for departing from its own Green Hills Order.  

Yet, consistently, where the Virginia Cellular Order makes it clear that MMC’s showing is 

sufficient to satisfy the public interest requirement, the PSC ignores the Virginia Cellular 

Order.   

 In both the Virginia Cellular Order and the Highland Cellular Order, the FCC 

expressly found that adoption of the Cellular Telecommunications and Internet Association’s 

(“CTIA”) Consumer Code for Wireless Service, coupled with the reporting of consumer 

complaints per 1,000 handsets on an annual basis, and the other commitments made by those 
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carriers and MMC alike, adequately addressed “…any concerns about the quality of its 

wireless service.”27 

 MMC made expressed, specific commitments in its application and sworn testimony; 

commitments that mirrored each and every commitment which the FCC found in the Virginia 

Cellular Order to be sufficient to make the public interest showing required for designation 

of an ETC in an area served by a rural LEC, including adoption of the reporting requirements 

and the CTIA Consumer Code.  Accordingly, the PSC erred in finding that MMC had not 

met its obligations with respect to quality of service. 

CONCLUSION 

The citizens of rural Missouri are entitled to the same wireless telecommunications 

service as rural citizens in other states.  MMC has presented a detailed application for ETC 

designation that would allow ready access to federal USF funds.  The use of those funds is 

restricted, by law, to the construction and operation of qualified services in the designated 

ETC service area.  MMC has shown how its designation would be in the public interest.  

Accordingly the PSC should reconsider its order denying the MMC application.  In the 

alternative, should the PSC feel that additional written public interest documentation is 

required, the PSC should re-open the record and accept such additional written evidence on 

this issue. 

                                            
27  Virginia Cellular Order at ¶ 30; See also, Highland Cellular Order at ¶ 24. 
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    Respectfully submitted, 

 

         /s/ Paul S. DeFord     

     Paul S. DeFord  MO #29509 
     LATHROP & GAGE L.C. 
     Suite  2800 
     2345 Grand Boulevard 
      Kansas City, Missouri 64108 

     (816) 292-2000/FAX: (816) 292-2001 
     pdeford@lathropgage.com 
 
     Attorneys for Missouri RSA No. 7 Limited  
      Partnership d/b/a Mid-Missouri Cellular 

sundes
Schedule 2-73



27 
CC 1320260v1  

CERTIFICATE OF SERVICE 
 
 
 I hereby certify that a true and correct copy of the foregoing document has been hand-
delivered, transmitted by e-mail or mailed, First Class, postage prepaid, this 13th day of 
August, 2004, to: 
 
Marc Poston, Senior Counsel    Michael Dandino 
Missouri Public Service Commission   Office of the Public Counsel 
PO Box 360      PO Box 2230 
Jefferson City, MO 65102    Jefferson City, MO 65102-2230 
 
W.R. England, III     Charles Brent Stewart 
Sondra B. Morgan     Stewart & Keevil, LLC 
Brydon, Swearengen & England, PC   Suite 11 
312 East Capitol Avenue    4603 John Garry Drive 
PO Box 456      Columbia, MO 65203 
Jefferson City, MO 65102-0456  Attorneys for Spectra Communications 
Facsimile: (573) 635-0427      Group, LLC d/b/a CenturyTel 
E-mail:   smorgan@brydonlaw.com      and CenturyTel of Missouri, LLC 
Attorneys for Citizens Telephone Company 
   of Higginsville, Missouri and for 
   Alma Communications Company 
   d/b/a Alma Telephone Company 
 
Lisa Creighton Hendricks 
Sprint 
KSOPHN0212-2A253 
4th Floor, 6420 Sprint Parkway 
Overland Park, KS 66251-0001 
 
 
 
      /s/ Paul S. DeFord     
      Attorney 
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EXHIBIT I:  Mid-Missouri Cellular Phase II CDMA Coverage 
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EXHIBIT II:  MID-MISSOURI CELLULAR AREAS REQUIRING CDMA ENHANCEMENT AFTER 
PHASE I AND II - 10 ADDITIONAL PROPOSED SITES ARE IDENTIFIED 
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EXHIBIT III:  AREAS THAT WOULD BENEFIT FROM ENHANCED CDMA COVERAGE  
OVER CURRENT MID-MISSOURI CELLULAR CDMA SERVICE AND  

UNDERLYING WIRE CENTER BOUNDARIES 
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Exhibit 4 

RATE COMPARISON FOR LIFELINE CUSTOMERS 
 

   Mid-Missouri Cellular 
Basic Cost Citizens Alma 

Spectra 
Concordia 

Mid-Missouri 
Telephone Option 1 Option 2 

Basic Local Service $       6.65 $       4.75 $          6.76 $            6.75 $         6.95 $    10.00 
Relay Missouri Surcharge $       0.10 $       0.10 $          0.10 $            0.10 $           - $        - 
FCC Line Charge $       6.50 $       1.50 $          6.50 $             - $           - $        - 
E911 Service Tax $       0.82 $       0.97 $            - $             - $           - $        - 
Total Single Line Monthly Charge $     14.07 $       7.32 $        13.36 $            6.85 $         6.95 $    10.00 
       
Included Features       
Local Calling Area in the MMC Seven County Service Area     No No No No No Yes 
Mobility within Calling Area No No No No Yes Yes 
Voice Mail (1) No No No No Yes Yes 

Call Waiting (1) No No No No Yes Yes 

Call Forwarding (1) No No No No Yes Yes 

Three Way Calling (1) No No No No Yes Yes 

Caller ID (1) No No No No Yes Yes 

 
(1) These features are offered by each LEC for additional charges.  (see Order at pp. 7-9). 
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PAUL S. DEFORD 
(816) 460-5827 
EMAIL:   PDeFord@LathropGage.com 

SUITE  2800 
2345 GRAND BOULEVARD 

KANSAS CITY, MISSOURI 64108-2612 
(816) 292-2000, FAX (816) 292-2001 

 

August 26, 2004 

 
 
 
Missouri Public Service Commission  
Attn: Dale Hardy Roberts, Secretary of the Commission 
PO Box 360 
Jefferson City, MO 65102-0360 
 
 Re: Case No. TO-2003-0531 
  Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular 

 
Dear Mr. Roberts: 
 
 On August 25, 2004, The Wireline Competition Bureau of the Federal 
Communications Commission (“FCC”) issued an order In the Matter of Federal-State Joint 
Board on Universal Service, NPCR, Inc. dba Nextel Partners Petitions for Designation as an 
Eligible Telecommunications Carrier In the states of Alabama, Florida, Georgia, New York, 
Pennsylvania, Tennessee and the Commonwealth of Virginia, Memorandum Opinion and 
Order, CC Docket No. 96-45, DA 04-2667 (rel. August 25, 2004), (“Nextel Order”).  That 
supplemental authority was not available at the time when Missouri RSA No. 7 Limited 
Partnership d/b/a Mid-Missouri Cellular (“MMC”) filed its Petition for Reconsideration and 
Application for Rehearing.  While consistent with the holdings in the FCC’s Virginia 
Cellular Order,1 and Highland Cellular Order2, in the Nextel Order the FCC addressed 
issues upon which the Missouri Public Service Commission (“MPSC”) decided the subject 
case.  The MPSC decision in the instant case is at odds with this latest FCC holding, further 
supporting MMC’s request for reconsideration and rehearing. 
 

                                                 
1 In the Matter of Federal-State Joint Board on Universal Service, Virginia Cellular, LLC 
Application for Designation as an Eligible Telecommunications Carrier In the 
Commonwealth of Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, FCC 
03-338 (rel. January 22, 2004), (Exhibit No. 10), (“Virginia Cellular Order”).   
 
2  In the Matter of Federal-State Joint Board on Universal Service, Highland Cellular, Inc. 
Petition for Designation as an Eligible Telecommunications Carrier In the Commonwealth of 
Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, FCC 04-37 (rel. April 12, 
2004), (“Highland Cellular Order”). 
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 Specifically, the FCC has made it clear that commitments, comparable to those made 
by MMC, are sufficient to meet the more stringent public interest requirements of the 
applicable statute with respect to service in areas served by rural exchange carriers.  
Moreover, the FCC expressly dismissed arguments, such as those advanced in the MMC case 
by the intervenors, that there would be no competitive or other public interest benefit from 
designating an existing CMRS carrier as an ETC because that carrier was already offering 
service. 
 

Other commenters argue that the Commission should not designate Nextel as 
an ETC because such designation will not increase competition. They argue 
that Nextel is not a new entrant in the various markets and other CMRS 
operators are currently offering service in the designated service areas. 
[footnote omitted] We disagree. Quality service available at just, reasonable, 
and affordable rates is a fundamental principle of the Commission’s universal 
service policies. [footnote omitted]  Although Nextel and other CMRS 
operators may already offer service in the subject markets, designating Nextel 
as an ETC will further the Commission’s universal service goals by enabling 
Nextel to better expand and improve its network to serve a greater population 
and increase competitive choice for customers within the study areas of its 
ETC designation. (Nextel Order at ¶20). 
 

The MPSC holding in its Order in the instant case is inconsistent with this FCC 
determination. (MPSC Order at p.22) 

 
 The FCC also considered specific showings, comparable to those made by MMC in 
the instant case, and found that grant of the requested ETC designation would serve the 
public interest.  Specifically, the FCC looked at the proposed network enhancement and 
service offerings, coupled with the much larger local calling area being offered by the CMRS 
carrier and the benefits of mobility, especially in the context of “…access to emergency 
services that can mitigate the unique risks of geographic isolation associated with living in 
rural communities” (Nextel Order at ¶ 18) and found that such a showing satisfied the more 
stringent statutory public interest requirements for ETC designation in areas served by rural 
local exchange carriers.    

 
Lastly, in considering the impact that designation of MMC as an ETC would have on 

the Universal Service Fund, the MPSC compared the burden placed on the USF by grant of 
MMC’s ETC designation (0.20% of the total high cost support) as compared to the burden 
placed on the USF by the grant of ETC designation in the Virginia Cellular Order (0.105%) 
(MPSC Order at p. 23).  In Nextel, the FCC looked at the potential impact on the USF and 
found that even “…assuming that Nextel captures each and every customer located in the 
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affected study areas, the overall size of the high-cost support mechanism would not be 
significantly increased” (Nextel Order at ¶ 21) (emphasis added, footnote omitted) because 
the total amount of high cost support that could be received (in only one of the states in 
which the FCC granted Nextel ETC status) would be “…approximately 1.88% of the total 
high-cost support available to all ETCs.” (Nextel Order at footnote 69).  Accordingly, the 
FCC has unambiguously held that a potential burden on the USF 94 times greater than that 
which the MMC designation would place on the fund, is not a significant burden on the USF. 

 
In light of the foregoing, MMC submits that the latest FCC Order, is wholly 

consistent with the arguments set forth in MMC’s Petition for Reconsideration and 
Application for Rehearing, and provides precedent showing specific error on the part of the 
MPSC, consistent with that argued by MMC. 
 
      Very truly yours, 
 
      LATHROP & GAGE L.C. 
 

      ������������	
�����������	
�����������	
�����������	
������� (by dl) 
 
      By:  
       Paul S. DeFord 
PSD/dl 
Enclosure 
 
cc: Counsel for all parties of record 
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