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OF 2 

CARY G. FEATHERSTONE 3 

AQUILA, INC., d/b/a AQUILA NETWORKS-MPS (Electric) 4 

and AQUILA NETWORKS-L&P (Electric) 5 

CASE NO. ER-2007-0004 6 

Q. Please state your name and business address. 7 

A. Cary G. Featherstone, Fletcher Daniels State Office Building, 615 East 13th 8 

Street, Kansas City, Missouri. 9 

Q. By whom are you employed and in what capacity? 10 

A. I am a Regulatory Auditor with the Missouri Public Service Commission 11 

(Commission). 12 

Q. Did you file direct and rebuttal testimonies in this proceeding? 13 

A. Yes.  I filed direct testimony in this case on January 18, 2007 on the areas of fuel 14 

cost recovery mechanism- Interim Energy Charge (IEC) and South Harper Generating Unit 15 

(South Harper) combustion turbine valuation and I filed rebuttal testimony in this case on 16 

February 20, 2005 on the IEC and fuel adjustment clause and capacity planning. 17 

Q. What is the purpose of your surrebuttal testimony? 18 

A. The purpose of this surrebuttal testimony is to address the rebuttal testimony 19 

filed by Aquila, Inc. (Aquila or Company) for the following witnesses: 20 

1. Dennis R. Williams, Vice President – Electric Regulatory 21 
Services, relating to the area of fuel cost recovery mechanism and interim 22 
energy charge (IEC).  23 

2. Abby Herl, Director, Coal Procurement and H. Davis Rooney, 24 
Director of  Resource Planning relating to the CW Mining coal supply 25 
agreement. 26 
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 I have also submitted surrebuttal testimony and schedules in a separate binder relating to 1 

the issues of capacity planning and combustion turbine valuation 2 

Q. How do you refer to Aquila, its divisions and affiliates in your testimony? 3 

A. When referring to Aquila as a whole, I use the name Aquila—the corporate name 4 

Aquila, Inc.  Aquila, Inc. was formerly UtiliCorp United, Inc. (UtiliCorp), changing its name early 5 

2002.  I refer to the operating divisions of Aquila this Commission regulates as follows:  Aquila 6 

Networks-MPS as MPS, and Aquila Networks-L&P as Light & Power or L&P. 7 

EXECUTIVE SUMMARY 8 

Q. Please summarize your surrebutal testimony? 9 

A. The following summarizes my testimony: 10 

Fuel Cost Recovery Mechanism 11 

Staff is proposing to use an interim energy charge (IEC) as the fuel cost recovery 12 

mechanism in this case.  In my rebuttal testimony Staff proposed a range of natural gas, coal and 13 

purchased power prices to develop an amount for MPS and L&P to collect in rates subject to 14 

refund.  This range results in an approximate $50 million increase in IEC revenues split 80% 15 

and 20% for MPS and L& P, respectively.  These amounts would be included in each division’s 16 

rate structure with a provision for a refund mechanism for any over-collections.   17 

In the alternative, should the Commission not be willing to approve an IEC mechanism 18 

in this case, then Staff would support the fuel clause mechanism proposed by the Sedalia 19 

Industrial Energy Users' Association (SIEUA or Sedalia Industrials) and Ag Processing Inc., as 20 

presented in the rebuttal testimony of Donald Johnstone.  This alternative fuel clause 21 

mechanism would be preferable to the total pass-through fuel clause being proposed by Aquila 22 

witness Williams in his direct and rebuttal testimonies.  Aquila’s proposal is based on the notion 23 
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that Aquila would be entitled to pass through all actual fuel and purchased costs quarterly to its 1 

customers regardless of the amount and nature of those costs.  Aquila's proposal does not 2 

provide the necessary safeguards and incentives that either the IEC or the SIEUA proposal 3 

provides.   4 

CW Mining 5 

Aquila had a contract with CW Mining for coal that CW Mining did not supply.  Aquila 6 

is currently engaged in litigation before a Utah court over this fuel supply agreement.  7 

CW Mining failed to perform on a contract that had an effective date of January 1, 2004.  8 

Aquila never received from CW Mining the contracted tonnages of coal and did not receive the 9 

contracted quality of coal.  In 2005, CW Mining notified Aquila it was terminating the contract.  10 

Aquila refused to accept the termination of the contract and sought relief in the courts for 11 

damages up to $54 million (Aquila witness Herl rebuttal, page 5).  Aquila went to trial on this 12 

lawsuit on February 12, 2007.   13 

Aquila failed to perform proper due diligence on CW Mining concerning labor issues 14 

that were occurring at the same time it was entering into this fuel supply agreement.  This labor 15 

issue resulted in a termination of an employee, which in turn resulted in a walk-out of a 16 

substantial majority of the CW Mining work force in the fall of 2003, prior to the start of this 17 

contract.  Had Aquila done even a cursory review of the labor relations of CW Mining, it would 18 

have discovered very disturbing issues surrounding the ability of this company to perform under 19 

the terms of the agreement.   20 

Staff is proposing to include, as part of the fuel costs in its proposed fuel cost recovery  21 

mechanism (the IEC), the coal costs Aquila has incurred for replacing the C.W. Mining coal in 22 

the forecast or ceiling, and to keep in base (floor) rates coal costs based on the C.W. Mining 23 
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contract.  Staff believes this represents a fair approach to resolving this issue until the court has 1 

rendered a decision regarding any damages relating to CW Mining's non-performance of the 2 

contract.   3 

If the Commission rejects the IEC mechanism and instead provides for a fuel clause, 4 

Staff believes that the CW Mining coal price should continue to be used in determining fuel 5 

costs with Aquila being allowed to defer the additional cost of the higher replacement coal until 6 

the court makes its ruling on the litigation.  Should the court rule against Aquila on this contract 7 

dispute, then this would allow the parties to review the court decision and related documents in 8 

order to make a determination on the performance of Aquila on this matter.  Should the courts 9 

find Aquila at fault, then it would allow the parties to consider what, if any, action the parties 10 

would recommend to the Commission regarding any recovery of the deferred costs of the 11 

replacement coal.    12 

FUEL COST RECOVERY MECHANISM 13 

Q. At page 13 of Mr. Williams’ rebuttal testimony, he identifies his understanding 14 

of an interim energy charge.  Mr. Williams states that, “this mechanism suffers from some of the 15 

same shortcomings as other mechanisms I have discussed in that it is ultimately based upon 16 

estimates and may result in the customer being overcharged or the utility being under 17 

compensated."  Do you agree with him? 18 

A. No.  An interim energy charge or an IEC has a band of fuel prices that have been 19 

predetermined and set as part of a permanent rate, or base (floor) rate, and an outer band that is 20 

commonly referred to as a ceiling or forecasted rate.  At the conclusion of the IEC period, a 21 

prudency review and audit of the actual fuel costs incurred determines if there is to be any 22 

refund to the customers.  Any amounts that were over-collected are to be refunded to the 23 



Surrebuttal Testimony of 
Cary G. Featherstone 

Page 5 

customers (with interest) down to the base amount.  Actual amounts for fuel and purchased 1 

power costs that are within the band and that are prudently incurred are retained by the 2 

Company.  Any over-collections that occur are refunded back to the customers down to the base 3 

level.  If Aquila’s actual prudently incurred costs are below the base level, the Company would 4 

retain the amount below the base level.  (In other words, depending on the Company’s prudently 5 

incurred costs, only the amount within the IEC band is subject to possible refund to Aquila’s 6 

customers.)  Any under-collections above the forecasted level are absorbed by the utility. 7 

Q. At page 10 of his rebuttal, Aquila witness Williams states that, "witnesses largely 8 

dismiss the effectiveness of an annual prudence review on a utility's decision making, but the 9 

threat of cost disallowance is real and a strong motivator."  Please comment. 10 

A. It is true that many including myself place little reliance on prudency reviews of 11 

fuel clause mechanisms.  It is very difficult to re-create the facts and circumstances surrounding 12 

particular events.  This is especially true considering that these events may take place many 13 

months prior to the review, and the events can cover a period of many months.  Further 14 

compounding the difficulty of the fuel clause review is the fact that the production of electricity 15 

is far more complicated then the purchase of natural gas by a local distribution company (LDC).  16 

LDCs have one commodity that they purchase---natural gas.  They may purchase this 17 

commodity from a variety of sources, from several different transportation carriers (pipelines), 18 

but the costs can be tracked in a more straight-forward matter.  Electric companies, on the other 19 

hand, purchase natural gas as a commodity, in most instances from the same sources and 20 

pipelines as LDCs, but they also purchase coal, oil and in some instances nuclear fuel.  All those 21 

fuels are used in some form and generation mix to produce electricity.  Station outages and fuel 22 
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mix also affect the fuel costs.  These combine to require a higher degree of review in the case of 1 

electric utilities, and make it more difficult to identify potential prudency issues.   2 

Q. Do you agree with Aquila witness Williams that "cost disallowance" is a real 3 

motivator to Aquila? 4 

A. For some time now, Aquila has been under a great deal of scrutiny regarding its 5 

capacity planning and has been under "the threat of cost disallowance," but that has not been "a 6 

strong motivator" to the Company.  Certainly prudence reviews should be taken seriously by 7 

companies and those engaged in these types of reviews, but I do not believe these reviews 8 

motivate purchasing decisions and optimal plant operations.  They may be a safety net to 9 

regulators for poor buying decisions and plant operations, but they are not the end-all-be-all that 10 

those advancing the need for pass-through fuel cost recovery mechanisms claim they are.   11 

Q. At page 11 of his rebuttal testimony, Mr. Williams identifies "price volatility" as 12 

an important reason for a fuel clause.  Do you agree? 13 

A. I agree that generally one of the most often cited reasons by utilities for needing a 14 

fuel clause is price volatility.  In reality, with tools available today to those procuring natural gas 15 

and coal supply, while fuel and energy prices have increased the last several years over 16 

historical levels, the fuel and energy prices still can be determined within a range of 17 

predictability.  As an example, as the fuel and energy markets have increased over the last three 18 

years starting in 2004, those involved in forecasting these energy prices have increased the 19 

levels in the forecast.  Understandably, rate analysts developing fuel pricing in rate cases have 20 

all increased the level of energy prices used in cost of service calculations.  Utilities, like Staff, 21 

have certainly reflected much higher energy prices in their recommendations to correspond to 22 

these increases.  Many years ago, companies and Staff were using natural gas prices in the 23 



Surrebuttal Testimony of 
Cary G. Featherstone 

Page 7 

$1.50 per mmbtu range.  Today these prices typically are in the $6.50 to $8 per mmbtu range.  1 

Spot purchased power prices within last four or so years were in $20 per megawatt hour, and 2 

today those prices are typically at the $65 per megawatt hour.  Without question, there is price 3 

volatility in the energy market, but forecasting has followed the pattern of increasing costs.   4 

Q. Have Aquila’s actual purchases reflected such increases? 5 

A. Yes.  Aquila has experienced price increases for fuel and purchased power just 6 

like every other utility in this region, if not the country.  The following represents Aquila's 7 

actual delivered composite natural costs for the period 2003 through 2006 (including variable 8 

transportation charges): 9 

2003  **  ** 10 

2004  **  ** 11 

2005   **  ** 12 

2006  **  ** 13 

[Highly Confidential Schedule 1] 14 

Certainly the above prices show a significant increase the last two years, but they are 15 

nothing like the prices that are usually associated with high energy costs, such as $12 and 16 

$13 per mmbtu natural gas.  The costs Aquila paid for natural gas in 2005 and 2006 are a long 17 

way from the "good old days" of $3 per mmbut, but one must keep these prices in perspective.  18 

Higher prices have been put in rates, which customers have had to pay.  In some instances, 19 

customers have paid higher rates than the cost incurred by the utility.   20 

Q. Mr. Williams states at page 11 of his rebuttal that "fuel cost volatility" also has a 21 

"bearing on sharing concepts that have been advanced for consideration within a FAC."  Do you 22 

NP 
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believe that volatility in the energy should be considered in developing a fuel mechanism that 1 

has a sharing mechanism? 2 

A. Absolutely.  The higher the price volatility, the greater the need for some sharing 3 

mechanism.  As the energy prices increase the risks to both the company and customer also 4 

increase.  When natural gas prices were in the $2 per mmbtu-range a few years ago, the risk of 5 

price decreases and increases were the same as when prices fluctuate from $4 to $11 per mmbtu, 6 

as they have during last several years.  The lack of some type of reasonable sharing mechanism 7 

in the fuel recovery mechanism would create a situation where the utility would have no 8 

incentive to keep fuel and energy costs low.  A sharing mechanism puts everyone at risk, 9 

including the company, so the utility is properly motivated to make proper buying decisions and 10 

operate its power plants appropriately, thereby maximizing efficiencies and plant output.  If a 11 

certain level of costs is at risk for the utility, it will act accordingly to buy fuel in the most 12 

economical manner.  If the utility has an opportunity for rewards at the lower end of fuel costs 13 

spectrum, then it will take actions to push prices downward in hopes of benefiting from 14 

achieving costs below the base.  This is exactly the concept behind the development of the IEC.  15 

Customers and utilities alike share in the risks and rewards of going above or below the base 16 

(floor) and ceiling (forecast) levels.    17 

Q. Why do the increased energy prices increase the risk to both companies and 18 

customers? 19 

A. As the energy costs increase, forecasters must follow suit with their predictions.  20 

As indicated above, everyone connected with rate cases has recommended higher and higher 21 

energy prices in the cost of service calculations.  As the energy prices fluctuate from one rate 22 

case to another, the risks to the consumer and utility alike have increased.  As an example, if the 23 
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costs of natural gas have caused the recommendations made by rate analysts to increase to the 1 

$7 to $8 per mmbtu range, the customers are at risk if the costs decrease to $6 per mmbtu.  2 

Conversely, the utility will be harmed if costs for natural gas increase to $9 per mmbtu if $7 per 3 

mmbtu is what is reflected in rates.  It is harder and harder, with the price fluctuations, to 4 

determine what these costs will be over the period rates are set.   5 

Some type of sharing mechanism is not only appropriate but the only way risks can be 6 

spread to both customers and utilities.  A total pass-through fuel costs recovery mechanism like 7 

the one proposed by Aquila will result in disincentives to the Company, which has already 8 

demonstrated difficulty in making proper decisions with respect to choosing fuel suppliers 9 

(CW Mining), procuring fuel (rigid hedging program) and more important, its decision-making 10 

regarding capacity planning.   11 

Q. Does Staff believe that Aquila's fuel clause mechanism as proposed should be 12 

adopted by the Commission in this case? 13 

A. No.  As I have said, absent any type of sharing mechanism to mitigate the risk to 14 

customers, the Company's fuel clause is nothing short of a very one-sided approach to capturing 15 

all fuel costs, regardless of the levels and regardless of the circumstances under which the costs 16 

were incurred.  Aquila's proposed fuel clause was designed to capture for the Company all fuel 17 

costs increases without risk, while at the same time placing a greater risk on the consumers.   18 

Q. Why does Aquila's fuel clause proposal put all the risk on its customers? 19 

A. With its proposed fuel clause mechanism, featuring a pass-through of fuel costs, 20 

Aquila is attempting to totally capture all fuel costs with no upside cap on expenditures and no 21 

performance expectations of the Company's operations regarding its generating units and 22 

purchased power decisions.  Aquila has not presented any feature that many fuel cost recovery 23 



Surrebuttal Testimony of 
Cary G. Featherstone 

Page 10 

mechanisms have for sharing the risks of an ever increasing energy market.  Aquila witness 1 

Williams' statement appearing at page 13 of his rebuttal testimony sums up the Company's 2 

philosophy, wherein he states that, "it is not unfair for a utility to recover all of its prudently 3 

incurred operating costs."  It is this "utility should recover what ever level it spends" mentality 4 

that has existed over many years that has caused the high degree of scrutiny that utilities were 5 

subjected to in the prudency reviews associated with the building of nuclear power plants.  This 6 

attitude causes a high degree of skepticism on the part of those engaging in the after-the-fact 7 

review of costs.   8 

Q. Is there a way of minimizing the skepticism that comes from a total pass-through 9 

fuel clause mechanism? 10 

A. Some type of sharing mechanism must be implemented in the fuel cost recovery 11 

mechanism.  An IEC mechanism, with properly developed ranges for prices for the floor and 12 

ceiling, has such a sharing in place.  This has been described in previous testimony.   13 

However, if a fuel clause is the Commission's preferred approach in this case, at a 14 

minimum some type of sharing mechanism should be implemented.   15 

Q. What would be the appropriate sharing for the fuel clause mechanism?   16 

A. A sharing mechanism similar to the one proposed in the testimony of Sedalia 17 

Industrials' witness Donald Johnstone's rebuttal might be the solution.  Certainly it is far more 18 

preferable to Aquila's total pass-through of all costs approach.   19 

Sedalia Industrials witness Johnstone identifies at page 21 of his rebuttal a sharing 20 

mechanism equally and evening split between the Aquila and its customers.  You cannot get 21 

more fair than to assign equal risks and rewards for both of these groups-- the Company and 22 

customers.   23 
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The Company would receive a portion of total fuel cost increases through the fuel 1 

clause, with the opportunity through efficiency to recover the remaining amount by reducing 2 

other costs.  On the other hand, customers would benefit from 50% sharing of the increase 3 

thereby not having the total risk of the increases fall entirely on them.   4 

Symmetrically, falling fuel prices would allow the Company to benefit from a portion of 5 

those declining costs, sharing them with the customers.  Under this proposal, the customer is 6 

protected from having responsibility of paying all the cost increases regardless of the reasons for 7 

the increases, and the Company is protected from having to give up all the costs savings. 8 

Q. Can a fuel recovery mechanism send pricing signals to the Company and avoid 9 

the inequity of it not being able to recover all of its prudently incurred fuel costs? 10 

A. Either an IEC or a fuel adjustment mechanism can address increased fuel cost 11 

using current pricing.  There is an inherent inequity in fuel cost mechanisms designed as a total 12 

pass-through mechanism in that the burden is upon the prudency review to catch any costs that 13 

should not be flowed through to customers via the fuel adjustment mechanism.  There is a 14 

greater potential in a fuel adjustment mechanism to pass costs on to customers that should not 15 

be borne by them. 16 

Q. Can you provide an example to illustrate your point? 17 

A. Yes.  In earlier testimony (pages 35-41 of my direct testimony), I described an 18 

issue arising from the termination of a coal supply contract with CW Mining.  Briefly, 19 

CW Mining contracted with Aquila to supply high btu coal for use at MPS’ Sibley Generating 20 

Station and at L&P’s Lake Road Generating Station; however, CW Mining has attempted to 21 

terminate the contract and Aquila is asserting the termination was wrongful and a breach of the 22 

contract.  Under a straight pass-through fuel clause, the higher replacement cost of the coal 23 
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obtained to replace that which was to be delivered under the breached CW Mining contract 1 

would be passed on to Aquila’s electric customers.  In order to evaluate the prudency of such 2 

costs, those responsible for reviewing the fuel adjustment mechanism would have to discover 3 

that the CW Mining contract was breached and that there was a substantially higher cost for 4 

replacement coal.  The prudency review would be done in an after-the-fact fashion, unlike how 5 

it was treated in this case.  With an IEC, the Staff is proposing to treat the CW Mining original 6 

contract price as a base amount for fuel and the replacement coal as a part of the forecasted 7 

range of the IEC.  The burden would be on the reviewers of the fuel adjustment mechanism to 8 

discover and to make a determination as to the prudency of the CW Mining issue.  Using the 9 

IEC mechanism, the Staff is able to implement a process that encourages Aquila to fully pursue 10 

its legal recourse in the courts concerning the breached coal supply contract and would reduce 11 

the possibility that a breaching coal supplier could argue that the utility would double-recover 12 

its damages from the breach—once from ratepayers and again from the supplier. 13 

In my direct testimony, I identify that the CW Mining issue was worth upwards of 14 

approximately $8 million (page 14, of Aquila witness Williams rebuttal in Case ER-2005-0436).   15 

Q. What period should the IEC cover? 16 

A. Staff would recommend a two-year IEC.  Initially Staff proposed a three-year 17 

period, but since the proposed sale of Aquila to Kansas City Power & Light Company (KCPL), 18 

Staff believes only a two-year period is appropriate in light of the uncertainty of how Aquila 19 

will be operated in the future.   20 

Q. What costs should be considered in the IEC? 21 

A. The variable costs of fuel and purchased power energy recorded in FERC 22 

Account Nos. 501, 547 and 555 should be included in any IEC authorized by the Commission.  23 
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Also, Staff would recommend that other fuel-related costs such prudent SO2 and hedging costs 1 

should be included in an IEC.  The prudent hedging costs would include the net gains/losses 2 

from hedging that are recorded in FERC Accounts 509, 421 and 426.5 in the IEC.  Staff witness 3 

Charles R. Hyneman discusses issues and problems Staff has encountered regarding Aquila's 4 

hedging policy, which need to be considered in any prudent costs included in an IEC 5 

mechanism.   6 

Q. Is it important to develop the appropriate range of fuel and purchased power 7 

prices for the IEC? 8 

A. Yes.  It is critical to develop an appropriate range of energy prices for an IEC in 9 

order that Aquila has sufficient opportunity to recover prudently incurred fuel costs at the high end 10 

while ensuring that a reasonable incentive is built into the low end (base) to enable the Company to 11 

push energy prices down.  It is equally critical not to set the base too low, where it is completely 12 

impractical for the Company to achieve, or to set an unreasonably high ceiling, where the Company 13 

has no incentive to maintain the lowest possible fuel costs.   14 

Q. Did Staff propose a level of base (floor) and forecast (ceiling) for an IEC in this 15 

case? 16 

A. Yes.  I presented in my rebuttal testimony (page 6), as a starting point, a base for 17 

natural gas of something in the $6 per mmbtu range and $55 per megawatt hour for purchased 18 

power.  Ceiling prices for natural gas and purchased power were recommended to be set at $9 per 19 

mmbtu and upwards of $90 per megawatt hour, respectively.  In addition, Staff has proposed that a 20 

dispute with one of Aquila’s coal suppliers be treated as part of the IEC mechanism.  This would 21 

result in a base price of almost $21 per ton for the original contract amount for the high btu blend 22 
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coal used at the MPS Sibley facility and the Light & Power Lake Road facility.  The forecast 1 

amount would be upwards of approximately $40 per ton.   2 

It is estimated that the IEC, using the above base and forecast prices, would roughly equal 3 

an approximate $50 million interim increase in rates, subject to a true-up audit and a provision for 4 

refund.  This amount of interim rate increase for the IEC would have to be split out roughly 80% to 5 

MPS and 20% to L&P, which would result in the MPS IEC being $40 million and the L&P IEC 6 

being $10 million. 7 

Q. At page 6 of Aquila witness Rooney’s rebuttal testimony, he indicates that if 8 

Aquila "is permitted to implement a FAC mechanism" then the Company would propose 9 

refunding a share of any amounts received through its pending litigation with CW Mining.  10 

Does Staff continue to believe that including the CW Mining contract cost of coal in the base 11 

rate of the IEC is the most appropriate way of handling the CW Mining issue? 12 

A. Yes.  While Aquila has pursued this litigation and continues to pursue damages 13 

from CW Mining for its failure to comply with and perform under terms of the coal supply 14 

contract, the outcome is still uncertain.  If Aquila were to get the full replacement coal in 15 

permanent rates, at more than double the costs, Aquila would have little incentive to pursue 16 

through the courts its legal rights for breach of contract damages.  Aquila could take the view 17 

that it already has recovery in rates the much higher cost replacement coal, and therefore not 18 

aggressively pursue its legal recourse.  It would be next to impossible for the Commission or its 19 

Staff to force the Company to pursue continued legal action against CW Mining if the court 20 

rules in favor of the coal supplier.  It is expensive to proceed with lawsuits, especially given the 21 

uncertainty of the outcome.  Waiting for a court decision is time-consuming.   22 
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What Mr. Rooney is proposing is putting the risks of the CW Mining lawsuit entirely on 1 

the Company's customers.  Consumers had no role in Aquila’s decision to enter into a contract 2 

with this coal company; they have no standing in court to pursue a lawsuit; and they have no say 3 

on how Aquila prosecutes the case.  The customers had nothing to do with getting Aquila in its 4 

current position.  Only Aquila can pursue damages from the breached coal contract and, 5 

therefore, all the litigation risk should be solely on Aquila. 6 

Q. Does Staff believe including the costs relating to the dispute with the CW Mining 7 

coal contract in the IEC is a reasonable solution to this dilemma? 8 

A. Yes.  Staff could have taken the position, and some may suggest should have 9 

taken the position, that all the replacement coal costs should be absorbed by the Company.  10 

There is a question as to the prudence of Aquila’s decision to select CW Mining as a supplier in 11 

the first place.  This matter will be further discussed later in this testimony. 12 

Q. If there is not an IEC mechanism approved by the Commission in this case, how 13 

would Staff propose treating the CW Mining issue? 14 

A. If the Commission rejects the IEC mechanism, and instead provides for a fuel 15 

adjustment type clause, Staff believes that the CW Mining coal price should continue to be used 16 

in determining fuel costs with Aquila being allowed to defer the higher replacement coal until 17 

the court makes its final ruling on the litigation.  The Company should set up a deferred account 18 

to capture the costs difference between the CW Mining price and the higher price replacement 19 

coal.  Should the court rule against Aquila on this contract dispute, then this would allow the 20 

parties to review court decision and related documents, and to make a determination on the 21 

performance of Aquila on this matter.  Should the courts find Aquila at fault, then it would 22 
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allow the parties to consider what, if any, action the parties would recommend to the 1 

Commission regarding any recovery of the deferred costs of the replacement coal. 2 

This would be similar to what Mr. Rooney is proposing in his rebuttal testimony 3 

(page 6) if the Commission does not grant Aquila a fuel adjustment clause.  However, Staff's 4 

approach would be to maintain the CW Mining price in rates in this case, allowing Aquila to 5 

defer the greater replacement coal costs for a determination of the prudency of such higher costs 6 

once the court has rendered a decision.  This would allow the Company to put its best case 7 

before the courts even in the event of an appeal of the initial decision.  Once a final judgment is 8 

rendered, hopefully in the favor of Aquila, then a decision could be made as to how much of the 9 

proceeds would be given to customers and how much would be retained by the Company.  10 

Treating these costs in this manner gives the Company the necessary incentive to continue the 11 

legal fight, and allows a review of the entire record on this issue, including the court papers.   12 

Q. Mr. Williams is supporting a total pass-through fuel clause which does not have a 13 

cap provision, resulting in no limit to any increase that customers would have to absorb.  Under 14 

the IEC there is a cap placed on the amount customers would see as an increase.  Should any 15 

amounts of the IEC that are unrecovered above the cap at end of the IEC period be allowed rate 16 

treatment? 17 

A. No.  In the past, the IEC was designed so that the Company would keep any 18 

amounts of actual fuel costs below the base levels.  The IEC was structured so that actual costs 19 

above the forecast (ceiling) level were the sole responsibility of the Company.  Any amount of 20 

an over-recovery of actual fuel and purchased power costs below the base amount (floor) would 21 

be retained by Aquila.  If the Company collected more than the actual costs below the base 22 
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prices Aquila would keep that money.  An IEC is intended to provide for a range that is a fair 1 

proposal to both the Company and its customers  2 

Q. Please summarize the Staff’s position concerning a fuel cost recovery mechanism. 3 

A. Staff continues to believe that a properly designed IEC is preferable to a fuel 4 

clause mechanism.  Staff has proposed the use of IECs in the past several times and is 5 

comfortable with the concept and its implementation.  Staff believes that, with modifications 6 

discussed in my direct testimony (and later in this testimony), an IEC could be used to deal with 7 

the extreme volatility of the energy markets currently affecting the utility industry. 8 

If the Commission does not want to approve an IEC-styled fuel cost recovery 9 

mechanism in this case, then Staff would support the proposal by several parties regarding a fuel 10 

clause that contains a sharing mechanism.  This mechanism is primarily identified in the rebuttal 11 

testimony of Donald Johnstone of the Sedalia Industrials.   12 

 Q. You reference a proposal presented by the Sedalia Industrials that identifies a 13 

fuel clause approach that provides certain features.  Does Staff support this recommendation? 14 

 A. Yes, if the Commission rejects an IEC type of fuel recovery mechanism.  Staff 15 

supports the IEC as the best solution to the volatility of fuel and purchased power costs.  16 

However, in lieu of an IEC, Staff would support the fuel clause sponsored by Sedalia Industrials 17 

witness Johnstone in his rebuttal testimony, referred to as the alternative fuel adjustment clause 18 

(or Alternative FAC [fuel clause]).  This type of fuel cost recovery mechanism is a much fairer 19 

approach than what is being proposed by Aquila in this case.   20 

 Q. Why is the Sedalia Industrials proposal a better mechanism than what is being 21 

advocated by Aquila? 22 
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 A. As discussed earlier in this surrebuttal testimony, Aquila is proposing a total 1 

pass-through fuel clause which does not provide any safeguards to the customer and provides no 2 

incentive to the Company to keep fuel costs low.  The Sedalia Industrials proposal addresses the 3 

inherent shortcomings of Aquila's proposal by identifying the need to have some type of sharing 4 

mechanism in place to allow equal risks and rewards.  This was discussed earlier in this 5 

testimony.   6 

 In addition to the symmetrical sharing that is both even and fair to Aquila and its 7 

customers, the Sedalia proposal reflects the following principles and features that are supported 8 

by Staff: 9 

• Limitation of the Alternative Fuel Clause to two year period because of the 10 
proposed sale of Aquila to KCPL 11 

 12 
• Prudence reviews are not a substitute for incentives built into the 13 

traditional ratemaking process   14 
 15 

• A performance standard relating to the production facilities and 16 
capacity purchases would provide necessary protection from unusual 17 
outages that may occur during the time the fuel clause mechanism is 18 
in place 19 

 20 
• Fixed costs such as demand charges paid to reserve capacity through 21 

purchased power agreements should not be included in the fuel clause 22 
 23 
• A six month accumulation period provides more stability in price 24 

increases and reduces administrative burdens to implement the fuel 25 
clause mechanism 26 

 27 
• A twelve month recovery period will provide a more reasonable result 28 

considering the impact on seasonality of fuel costs, and will allow a 29 
better use of limited resources for reviews 30 

These features would mitigate some of the volatility that would be inherent in the total  31 

pass-through fuel clause proposed by Aquila.  In addition, the sharing proposal would provide 32 
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incentives to Aquila to operate its plants efficiently and at least cost, similar to incentives built 1 

into setting rates under the traditional regulatory approach.   2 

 Q. Why are changes to Aquila's proposed fuel clause necessary? 3 

 A. Absent some built-in mechanism for incentives, Aquila would have little reason 4 

to be concerned about least cost operations under a total pass-through fuel clause. Under 5 

Aquila's proposed fuel clause, higher costs would simply pass-through to customers with little 6 

regard to the consequences of after-the-fact reviews.  Traditionally, under rate case filings, fuel 7 

and purchased power is a major component that is critically and intensely examined by 8 

numerous Staff personnel.  This high degree of review is done to remove abnormal effects of the 9 

utility's operations and effects of seasonal fluctuations of weather.  As example, maintenance 10 

and planned outages of generating units are normalized and fuel and purchased power costs are 11 

determined using the latest price changes to reflect a full year’s operations.  Plant heat rates are 12 

considered along with unit outages.  Purchased power levels are determined based on a 13 

normalized level and consistent with owned generation mix.  New fuel supplies are included 14 

with any changes in energy content for contracted mmbtu's.  Accredited plant ratings are 15 

reviewed to determine proper capacity levels.   16 

 None of these elements is considered in the Company's proposed fuel clause.  But the 17 

proposed Alternative Fuel Clause attempts to address these items through the sharing 18 

mechanism and the performance standards being proposed.   19 

 It is for these reasons that Staff is in favor of the Alternative Fuel Clause if the 20 

Commission does not approve an IEC. 21 
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CW MINING COAL AGREEMENT DISPUTE  1 

Q. Aquila witnesses Herl and Rooney, address the CW Mining dispute in their 2 

respective rebuttal testimonies.  What is Aquila’s position on this issue? 3 

A. These Aquila witnesses take the approach that there was nothing wrong with the 4 

Company losing a coal supply agreement that had very attractive fuel prices.  Their rebuttal is 5 

presented from the perspective that CW Mining is not a current coal contract (Rooney rebuttal, 6 

page 3) because CW Mining simply terminated the agreement.  Mr. Rooney state at page 3 of 7 

his rebuttal testimony that, "the estimates and projections provided by Staff and interveners do 8 

not represent the actual and historical, known and measurable, costs of Aquila's coal.  Aquila 9 

witness Herl states at page 2 of her rebuttal that, “the majority of high-Btu bituminous coal is 10 

under contract from Consol Energy's Consolidated Coal Company ("Consol") which operates 11 

Emery mine in Utah."  Ms. Herl further identifies that the Consol long-term agreement is for the 12 

term of **  **  She states that the contract 13 

provides for **  ** tons by the end of ** 14 

 **."    15 

All of these prices are substantially above the per ton price at which CW Mining agreed 16 

to supply Aquila in late 2003.  The total additional cost to Aquila is approximately $5 million 17 

dollars per year to replace the CW Mining coal.  There were also substantial increases for SO2 18 

emission allowance credits that Aquila had to purchase in 2004 and 2005 as the result of using 19 

high sulfur Illinois coal to replace the CW Mining coal.  This was at a time when the SO2 20 

emission credits market saw tremendous price increases.  This caused Aquila to pay several 21 

million dollars more in fuel costs. 22 

Q. What is CW Mining? 23 

NP 
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A. This is a Utah based coal company that operates as a d/b/a under the name of  1 

Co-op Mining Company (Co-op).  CW Mining supplied coal to Aquila before the 2003 contract 2 

it terminated.  CW Mining agreed to supply high btu bituminous coal needed as a blend that is 3 

mixed with low btu coal for Aquila’s Sibley and Lake Road generating facilities. 4 

Q. Why is coal blended? 5 

A. These Sibley power plant was originally designed to use high btu coal in 1969 6 

when Unit 3 went into service.  With emission issues in the 1980s, Aquila converted Sibley to 7 

use low-sulfur western coal in 1993.  Since the original boiler was designed to use high btu coal, 8 

high btu coal had to be blended with the lower btu coal for operating and safety reasons.  The 9 

Company has used a variety of blending ratios at Sibley, from 75% low btu / 25% high btu to 10 

the current 80% low btu / 20% high btu.  Since the high btu coal is more expensive, Aquila 11 

attempts to use the lowest amount of this coal as possible, giving full consideration to the 12 

reliability and safety concerns of operating the power plants. 13 

Q. When did Aquila and CW Mining enter into the coal agreement? 14 

A. Aquila’s senior vice president and chief operating officer, Keith Stamm signed 15 

the contract on behalf of Aquila on September 10, 2003.  The contract went into effect 16 

January 1, 2004.  CW Mining signed the agreement on August 27, 2003. 17 

Q. What were the terms of the contract? 18 

A. The initial term of the agreement commenced on January 1, 2004 and expired on 19 

December 31, 2006.  The contract provided for an extension, if agreed to by Aquila, for an 20 

additional two years through December 31, 2008 [Source: Data Request No. 87]. 21 

Starting on January 1, 2004, CW Mining was to supply total tons of coal for at the 22 

contract price for each calendar year: 23 



Surrebuttal Testimony of 
Cary G. Featherstone 

Page 22 

 Initial Period  Annual Tons       Price 1 

  2004  450,000 tons    **  ** 2 
  2005   550,000 tons  **  ** 3 
  2006  550,000 tons  **  ** 4 
   5 

Extension period 6 

  2007  550,000 tons  **  ** 7 
  2008  550,000 tons    **  ** 8 

[Source:  Data Request No. 303 in Case No. ER-2005-0436-- Aquila 9 
press release concerning CW Mining coal contract and Data Request 10 
No. 86 in Case No. ER-2005-0436] 11 

In contrast to the CW Mining coal price, the replacement coal Aquila paid in 2006  12 

was **  **per ton. 13 

Q. What is the dispute between CW Mining and Aquila? 14 

A. Shortly before the contract was to go into effect, CW Mining notified Aquila that 15 

“a labor dispute would affect [CW Mining’s] performance under the contract and that reduced 16 

shipments could be expected.  Since that time the labor dispute has continued, resulting in 17 

similar mining impairment notices, and Aquila has received less than 30% of the contracted 18 

volumes of coal” [Data Request No. 87 in Case No. ER-2005-0436].  19 

Q. When was Aquila notified that CW Mining no longer intended to meet the terms 20 

of the contract? 21 

A. Aquila received a letter from CW Mining on April 18, 2005.  This letter, along 22 

with other correspondence concerning this dispute, is attached as highly confidential 23 

Schedule 1. 24 

CW Mining notified Aquila that it was terminating the coal agreement, stating the 25 

following:   26 

NP 
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** 1 
2 
3 
4 
5 
6 

 7 

8 
9 

10 
11 
12 

 ** 13 

[Source:  Data Request No. 303 in Case No. ER-2005-0436] 14 

Q. Did Aquila respond to CW Mining’s attempt to terminate the coal agreement? 15 

A. Yes.  On April 25, 2005 Aquila’s attorney, Shook, Hardy & Bacon, sent 16 

CW Mining a letter disputing the coal company’s ability to terminate the agreement.  This letter 17 

is attached as highly confidential Schedule 4.  Aquila stated: 18 

** 19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

 29 

30 
31 
32 
33 
34 
35 
36 
37 
38 
39 

NP 
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1 
2 
3 
4 

 ** 5 

[Source:  Data Request No. 303 in Case No. ER-2005-0436—Highly 6 
Confidential Schedule 2] 7 

Q. Did CW Mining resume shipment of coal under terms of the agreement? 8 

A. No.  On July 1, 2005, Aquila’s legal counsel sent CW Mining a letter (highly 9 

confidential Schedule 4) stating that CW Mining ** 10 

11 

 **  The letter goes on to say: 12 

** 13 
14 
15 
16 
17 
18 

 ** 19 

[Source:  Data Request No. 303 in Case No. ER-2005-0436—Highly 20 
Confidential Schedule 2] 21 

Q. Mr. Rooney states in his rebuttal testimony at page 3 that "C.W. Mining 22 

terminated its contract with Aquila during 2005…" 23 

A. Mr. Rooney should read the letter from Aquila's law firm's sent to CW Mining 24 

regarding the issue of termination of the coal contract.  In the April 25, 2005 letter sent from 25 

Shook, Hardy & Bacon to CW Mining the attorney stated that ** 26 

27 

28 

 ** 29 

Q. Has Aquila pursued legal action against CW Mining? 30 

NP 



Surrebuttal Testimony of 
Cary G. Featherstone 

Page 25 

A. Yes.  In 2005, Aquila commenced a lawsuit in the Utah courts seeking damages 1 

for the breached coal supply agreement.  Aquila is seeking approximately $54 million in 2 

damages from CW Mining.   Attached as Schedule 3 is the court filing concerning this lawsuit. 3 

Q. Mr. Rooney states at page 3 of his rebuttal that the CW Mining costs "do not 4 

represent the actual and historical, known and measurable, costs of Aquila's coal."  Do you 5 

agree? 6 

A. No.  The CW Mining contract agreed to by Aquila in 2003 that became effective 7 

January 1, 2004 is a "known and measurable" event that occurred.  There is a contract that 8 

Aquila is pursuing in the courts that has specific terms of tons of coal to be delivered with 9 

known certain per-ton prices for each year of the agreement.  In this case, Staff used the price 10 

that is identified in the contract as of January 2007 as the price for the high btu coal.  This is an 11 

actual contracted price that Aquila would be paying absent CW Mining’s failure to comply with 12 

the terms of the coal supply agreement. 13 

Q. Does Staff believe that the decision regarding CW Mining costs should be made 14 

once the legal action runs its course? 15 

A. Yes.  The additional costs for replacement of the CW Mining coal, which include 16 

SO2 emission credits costs, are in the tens of millions of dollars.  Staff is concerned about 17 

Aquila’s ability to collect damages from this litigation, and how these damages ultimately will 18 

be flowed to customers.  Aquila’s solution is to pass the replacement coal costs on to its 19 

customers—a very simple solution for Aquila, sort of a "bird in the hand" theory.  Staff believes 20 

a better approach is to include the original “known and measurable” amount of CW Mining 21 

contracted coal for the beginning of 2007 as the base of any Commission approved IEC.  The 22 
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forecast (ceiling) amount would be the much more expensive replacement coal.  This was 1 

discussed earlier in the section of my rebuttal concerning the IEC. 2 

Q. Why is Staff concerned about the collection of any damages for the CW Mining 3 

dispute? 4 

A. While Aquila has pursued its legal rights before the Utah courts, from a practical 5 

perspective, Aquila may not have done so if, in the last case, it would have received rate 6 

treatment for the higher replacement coal.  Regardless of who wins the initial court decision, 7 

there likely will be further litigation and Aquila should have incentive to continue to vigorously 8 

pursue its asserted rights through the court process—a process that will continue to be very 9 

costly, with an uncertain outcome.  This will especially be the case if Aquila is permitted to, in 10 

essence, collect those “damages” in advance from its customers.  Aquila’s customers had 11 

nothing to do with any aspect of the dispute between Aquila and CW Mining.  Yet, Aquila 12 

believes it is proper that those customers bear the risk of Aquila’s inability to force the coal 13 

company to comply with the original terms of the coal agreement signed September 10, 2003. 14 

Q. At page 5 of Ms. Herl’s rebuttal testimony, she indicates that it is Aquila’s 15 

practice not to review labor issues with perspective fuel suppliers.  Is this prudent in reviewing 16 

long-term supply agreements? 17 

A. No.  Aquila’s position on this point seems to be that it is not its responsibility to 18 

know if one of its critical fuel suppliers has any labor issues because the federal and state 19 

governmental authorities will enforce labor laws.  Ms. Herl states at page 5 that “any company 20 

registered in the United States would be expected to follow State and Federal labor laws as 21 

required and as enforced by their respective agencies.” 22 
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The issue here is that Aquila did not fully evaluate all critical aspects of the CW Mining 1 

operations.  Labor is essential in any business; the coal industry is no exception.  Ms. Herl states 2 

that a reasonable standard of review when determining the suitability of a supplier would be 3 

“determining the credit worthiness / financial stability of the supplier” and “availability of the 4 

product being purchased, in this case coal” (Herl, rebuttal page 5).  While credit worthiness and 5 

availability of coal are essential, at least as important is the “availability” of an adequate labor 6 

force to mine the coal.  Having the coal is one thing, but being able to get the coal mined, 7 

transported, loaded and prepared for shipment back to Aquila’s power plants is just as important 8 

as knowing there is plenty of coal in the ground.   9 

Aquila admits the importance of having adequate labor to mine the coal where Ms. Herl 10 

states at page 6 of her rebuttal testimony "Aquila evaluates, to the best of its ability, the 11 

existence of suitable coal reserves, mining capacity to remove it from the ground, and the ability 12 

to transport/load out the coal."  CW Mining could not possibly meet Aquila's own evaluation 13 

criteria of "…mining capacity to remove it from the ground…" without adequate and trained 14 

labor supply.  Without the proper equipment, and equally important, the labor to operate such 15 

equipment, the removal of any coal is simply impossible.  Aquila can attempt to make the 16 

argument that it did not have the obligation to do "even a cursory review of labor 17 

relations/practices for a supplier," as stated by Ms. Herl (rebuttal page 5), but the fact of the 18 

matter is that not doing even a cursory review of CW Mining labor practices has cost the 19 

Company many millions of dollars and much anxiety regarding its vital coal supply.  Just as a 20 

coal company cannot mine coal without labor, an electric utility cannot produce electricity 21 

without its critical fuel supply-- coal.   22 
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Q. Did CW Mining have labor issues at the time Aquila was considering entering 1 

into the coal supply contract? 2 

A. Yes.  Staff reviewed documents relating to the legal action between CW Mining 3 

and Aquila.  These documents were supplied to Staff for its review at the law offices of Shook, 4 

Hardy & Bacon, attorneys for Aquila in the suit against CW Mining.  Many of the documents, 5 

provided by CW Mining in compliance of discovery in the civil case dealt with labor issues 6 

regarding the Coal Miners Workers of America’s (CMW) attempt, in the summer of 2003, to 7 

unionize the coal company.  The dispute between the mine workers and CW Mining came to a 8 

head in September 2003, the month Aquila signed the coal supply agreement.   9 

One of the union organizers was fired and the majority of the work force walked off the 10 

job in support.  CW Mining was left with a wholly inadequate work force to meet its 11 

commitments, Aquila being one.   12 

Q. Would a review of CW Mining by Aquila have revealed such labor issues? 13 

A. Certainly, even if Aquila had done even a cursory review.  Much media attention 14 

was given to this labor dispute in late summer and fall of 2003, before the contract with 15 

CW Mining became effective.  Staff has seen numerous articles from Utah newspapers that 16 

identified the labor dispute of CW Mining and, equally important, the kind of company Aquila 17 

chose to do business with.  To suggest that Aquila was not obligated to discover this critical 18 

issue with CW Mining is just a poor excuse for not doing the proper due diligence before 19 

entering into this coal supply agreement.  After all, this critical fuel source is not like a 20 

commodity that can simply be replaced by just anyone.  The fuel has to be compatible with the 21 

boilers and in compliance with emission standards.  This commodity is highly specialized and 22 

requires much planning to acquire the necessary tonnages and quality at a reasonable price.  In 23 
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essence, CW Mining put itself in the "driver’s seat" with Aquila and was able to hold the 1 

Company hostage  2 

Q. Ms. Herl states at page 5 that she is “not aware of any policy, requirement, or 3 

expectation that would prompt even a cursory review of labor relations/practices for a supplier.”  4 

Please comment. 5 

A. Any proper due diligence would make an assessment of the Company’s 6 

operations and its ability to perform.  At least some minimal review of a supplier’s work force 7 

capabilities would be included.  A “policy, requirement, or expectation” would not have to be in 8 

place to make this review—just plain old good business practice and good old fashioned 9 

common sense would require the substantiation that the company under consideration for the 10 

contract can fulfill all the terms of the agreement.  I am sure Aquila wishes now that it had such 11 

a policy to inquire about the labor relations of CW Mining before it entered into an agreement 12 

that the coal company could not or would not meet.  Not to investigate such a vital matter and to 13 

focus only on the supplier’s credit worthiness and the availability of coal as part of the due 14 

diligence process does not give much confidence in Aquila’s ability to secure adequate supply 15 

of fuel for its generators. 16 

The possibility of not having the coal supplier provide coal for Sibley and Lake Road is 17 

not the same issue as the possibility of the local office supply company not being able to supply 18 

printers.  If the office supply company cannot provide the product, then you get your supplies 19 

from someone else down the street.  Coal for generating units is a unique product and absolutely 20 

essential to the operations of the units.  Without an adequate fuel source of the right kind of 21 

coal, a generating unit cannot produce one kilowatt of electricity.  There needs to be a proper 22 

fuel supply for safety and reliability reasons.  Just to check the coal company’s credit and see if 23 
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it has coal in the ground doesn’t seem to be sufficient, certainly not when it comes to a supplier 1 

that doesn’t want to perform. 2 

Q. Did Aquila do any review of CW Mining’s labor force? 3 

A. No.  The Company did not perform even the most minimum review or make any 4 

inquiry into the labor practices of CW Mining.  In response to Data Request No. 386 (Case No. 5 

ER-2005-0436), the Company provided the following response to a series of questions. 6 

** 7 
8 
9 

10 
11 
12 

 13 

14 
15 
16 
17 
18 
19 

 20 

21 
22 

 23 

 24 

25 
26 

 27 

 28 

29 
30 
31 

 32 

 33 

NP 
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1 
2 

 3 

 4 

5 
 ** 6 

[Attached as Highly Confidential Schedule 4] 7 

** 8 

9 

10 

11 

12 

 13 

14 

15 

 **  The resulting failure by CW Mining to perform under terms of the 16 

coal agreement cost Aquila tens of millions of dollars, which Aquila now expects its regulated 17 

customers to absorb in rates. 18 

Q. What did Aquila review in making its evaluation of the fuel supply for its power 19 

plant? 20 

A. Aquila supplied material in response to Data Request No. 290 that referenced 21 

response to Data Request No. 289 (Case No. ER-2005-0436).  Both of these responses are 22 

attached as Highly Confidential Schedule 5.  These responses make no mention of CW Mining 23 

labor problems. 24 

Q. Could Aquila have had another supplier produce the coal? 25 

NP 
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A. Yes.  CW Mining is certainly not the only coal company in America that can 1 

supply Aquila with the necessary coal for its Sibley and Lake Road generating stations.  2 

Aquila evaluated more than one fuel source in its consideration of replacing the previous 3 

contract that expire on December 31, 2003.  In fact, the lowest bid at the time of the evaluation 4 

was a known supplier who was the parent company of GenWal, the previous coal supplier for 5 

the high blend btu coal.  Aquila, citing sulfur emission concerns, made the decision to go with 6 

CW Mining instead.  Attached as Schedule 6 is the response to Data Request No. 289.1 7 

(Case No ER-2005-0436), which identifies Aquila’s concerns with the West Ridge coal and the 8 

related emission issues.   9 

Further, Aquila's contention that since the evaluation of that coal was done at a time 10 

when SO2 emission allowances prices were lower, the overall price would be higher than 11 

CW Mining, given the escalation in SO2 prices.  In any event, with the issues surrounding the 12 

unknown CW Mining and the known GenWal supplier that offered suspect coal quality, Aquila 13 

should certainly have gone back into the market in 2003 for additional coal sources. 14 

Aquila has indicated in discussions with Staff during the audit that this coal did not burn 15 

as well in its units as CW Mining and did not want to risk using this supply.  It has been stated 16 

that Aquila posed the question whether it wanted to take coal from a known supplier that it had 17 

successfully used before but whose coal was not the quality needed, or whether it wished to take 18 

coal that could be burned in the units but from an unknown source.  Both of those choices, as 19 

framed by Aquila, seemed risky.  A better choice would have been to go back out into the 20 

market to seek out additional suppliers.  Nothing prevented Aquila from following this option.   21 

Q. Should Aquila have known of the labor problems at CW Mining in 2003? 22 
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A. Yes.  During the review of documents relating to the lawsuit, Staff obtained 1 

numerous news articles that addressed the labor dispute with the coal company.  Attached as 2 

Schedule 7 is a series of articles starting September 26, 2003 through 2004 dealing with the 3 

labor dispute.  A review of these articles indicates that the labor dispute took place in the 4 

September 2003, the same month in which Aquila signed the coal supply agreement with 5 

CW Mining.  The labor dispute should of at least raised concerns by Aquila as to the ability of 6 

the this fuel supplier to perform under terms of the contract.  Seeking out alternative fuel source 7 

in fall of 2003 would have been much better for Aquila than trying to replace this fuel supply 8 

during the 2004 and 2005 escalation of coal prices.   9 

Q. What is Staff proposing with respect to the CW Mining problem? 10 

A. Staff continues to support including the CW Mining coal price in base rates as 11 

part of the IEC.  The much higher replacement coal would be included in a forecasted amount, 12 

subject to the terms and conditions outlined in my direct testimony, page 40.  Aquila would 13 

have to continue to pursue all its legal remedies to recover damages from CW Mining for 14 

breaching the coal agreement.  Aquila must make every effort to pursue full restitution and 15 

reimbursement of the costs for the contracted coal.  The reimbursement costs would include: 16 

1. the difference between the original CW Mining contract coal cost 17 
and the replacement cost of coal for the new contract going forward 18 

2. the difference between the original CW Mining contract coal and 19 
the cost of replacement coal from first month of the contract (January 20 
2004) until the new replacement contract becomes effective sometime fall 21 
2005) 22 

3. any additional freight costs incurred as a result of the breached 23 
contract 24 

4. additional emission costs relating to the breach of CW Mining, 25 
primarily as a result of burning Illinois coal that contains much higher 26 
sulfur, causing Aquila to have to purchase expensive emission allowances 27 
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5. all legal, litigation and court costs relating to Aquila’s exercising 1 
its legal remedies for breach by CW Mining of the coal supply agreement. 2 

Q. Does Staff view its proposal to treat the CW Mining contract price and the 3 

replacement coal in the IEC to be a penalty? 4 

A. No.  Staff believes, in spite of significant concerns it has regarding Aquila’s 5 

decision making on the CW Mining coal contract, that handling this matter in the IEC 6 

mechanism is a very reasonable approach.  It is hoped that Aquila will receive full damages 7 

regarding its pending litigation with CW Mining.  Treating the uncertainty surrounding this 8 

issue in the IEC protects Aquila and its customers equally.  To include the much higher 9 

replacement coal in the permanent rates, as Aquila suggests, places no risk on the Company and 10 

all the risk on its customers—customers who had nothing to do with this dispute.  Aquila would 11 

have far less incentive to aggressively pursue all its legal remedies in the courts—a costly and 12 

time consuming process—if its customers were already reimbursing them for the higher 13 

replacement coal. 14 

Q. Mr. Rooney states at page 3 of his rebuttal testimony “…Aquila is no longer 15 

receiving coal under" the CW Mining contract."  Please comment. 16 

A. What Mr. Rooney fails to mention with this statement is that when Aquila 17 

replaced the CW Mining coal, the coal market had increased dramatically.  Aquila recognized 18 

that coal prices were increasing in its analysis of the industry in 2003 (attached as Schedule 8).  19 

What Aquila loses in the end, with CW Mining’s refusal to comply with the coal supply 20 

agreement, is the benefit of the lower prices from CW Mining, now that the market is even 21 

higher than Aquila believed it was in 2003.  Aquila’s whole approach as presented in testimony 22 

from its various witnesses is a sort of “oh well” attitude—we had a contract; now we don’t and 23 

we had to replace the contract at twice the price; let the customers pay. 24 
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The replacement coal is more than double the cost of the CW Mining coal.  This 1 

replacement coal will cost tens of millions of dollars to Aquila and its customers if the Company 2 

is not successful in the courts. 3 

Mr. Rooney recognizes this in his statement made at page 4 of his rebuttal testimony 4 

"coal prices increased significantly beginning in 2004, the first year of the coal contract.  5 

Replacement coal in 2004 was already 60% higher than the C.W. Mining contract price." 6 

Q. Mr. Rooney indicates at page 4 of his rebuttal testimony that the reason that Staff 7 

wants to include the CW Mining coal is because the coal prices went up in 2004.  Is that the 8 

reason? 9 

A. No.  Mr. Rooney apparently believes the only reason Staff has continued to use 10 

the CW Mining coal instead of the replacement coal is because it is lower.  That is like saying 11 

the only reason Aquila wants the higher replacement coal is because it drives up the cost to 12 

Aquila's customers.  Staff found a significant cost increase in its 2005 audit of Aquila.  It 13 

performed discovery on this significant increase, as it would any sizable increase, in order to 14 

understand why the cost of coal was going up, particularly when it learned in the 2004 rate case 15 

that Aquila had negotiated a lower priced fuel that was to take effect on January 1, 2004.  Staff 16 

did not use this amount in the 2004 rate case but used the higher priced GenWal coal supply 17 

because the newly entered into agreement with CW Mining was considered out of period in that 18 

case.   19 

When Staff started meeting with the Company prior to the start of the 2005 audit, Aquila 20 

made it clear that it had a problem with one of its fuel supply agreements.  Because of the 21 

critical nature of fuel supply and the substantial costs involved, Staff considered it an important 22 
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part of the audit to review what happened.  Staff submitted several data requests and had 1 

numerous interviews of Company personnel regarding the CW Mining issue.   2 

Staff did not simply take the position to include the CW Mining coal price because the 3 

other prices were higher as Mr. Rooney suggests but rather, believed, based on all the evidence 4 

reviewed in the last case and additional material looked at in this case, that Aquila did not do an 5 

adequate job in evaluating the replacement of the expiring 2003 GenWal coal.  It certainly did 6 

not adequately examine the key elements regarding the supplier it had chosen to replace the 7 

GenWal contract, CW Mining.   8 

Q. Is Aquila being denied the recovery of replacement coal for CW Mining coal?   9 

A. No.  Aquila is not being denied recovery of what could be considered imprudent 10 

costs at this time.  The IEC amount would reflect the higher replacement coal costs subject to 11 

the conditions identified above and in my direct testimony, page 40. 12 

Q. Does this conclude your surrebuttal testimony on the issues of IEC and 13 

CW Mining? 14 

A. Yes. 15 
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Tensions mount in dispute at Utah mine
Emery County: A union says 75 workers were locked out ; the owners say they quit ; Tensions mount in

Emery County mine dispute

Glen Warchol The Salt Lake Tribune

-abor tensions erupted this week between the polygamous Kingston clan operators of an Emery County
;oal mine and their mostly Latino work force, resulting in a lockout of 75 workers, union leaders say . A
;pokesman for the CW Mining Co ., which operates the Bear Canyon Mine,

;aid no workers were locked out or fired . He said they walked off the job Monday and have not returned .

If they don't show up for three days, the assumption is that they all quit," said Charles Reynolds,
)ersonnel manager at the Bear Canyon Mine near Huntington .

3ut Jesus Salazar, who has worked at the mine for four years, said the workers were told they were fired
and sheriffs deputies ordered them off the property . Later, guards at the mine entrance had a list of
niners to keep out, he said .

spokesman for the Emery County Sheriffs Department confirmed deputies went to the mine to keep the
reace, but he said deputies did not order workers to leave .

:W Mining is owned by the Kingston clan, which achieved notoriety in the late 1990s when a court
onvicted John Daniel Kingston of beating his daughter after she tried to leave a forced polygamous
narriage to his brother, David Ortell Kingston . A court convicted David Ortell Kingston of incest and
exual abuse .

teynolds said the employees had grievances about the firing of another worker and other issues, but
?fused to take their concerns to their union, the International Association of United Workers .

lowever, Francisco Picado, an organizer for the United Mine Workers of America, said the so-called
nion is a sham. "It's a totally fake organization that the bosses use to stop the workers from organizing
iemselves ."

;alazar said the Kingston mine union "is a union of the bosses . We don't even know who belongs to it."

d Mayne, president of the Utah AFL-CIO, said he has never heard of the International Association of
Inited Workers .

founds like a Kingston plot," Mayne said . "It's almost comical, a throwback to the'20s . Employers would
Dmetimes set up a company union to keep workers from organizing ."
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Chris Grumvick, who identified himself as the workers' representative to the International Association of
United Workers, maintained the union is valid and based in Bountiful . No office listing could be found for
the union .

The workers had some complaints about pay and insurance benefits, Grumvick said . But a Latino labor
activist "stirred them up," telling workers the mine's union was not a real union, he said .

Picado said the workers were forced to work with injuries and unsafe equipment and were deprived of
workers' compensation benefits . Three miners have been killed in accidents at the mine - also known as
the "Co-op Mine" - since 1996 .

The average wage for coal miners is about $15 an hour for contract workers and $20 an hour for union
workers, Picado said .

But the mostly immigrant workers at the Bear Canyon Mine report making between $5 .25 and $7 an hour,
he said .

"We want to be treated as we never were at this mine," said Salazar, "with respect and dignity ."

"Basically they are locked out," Picado said . "The company is trying to break their unity ."

Grumvick said he is still trying to get the workers to meet with him to get their jobs back . "I have tried
many times to contact them, but they will not talk to me ."

(c) 2003 The Salt Lake Tribune . All rights reserved . Reproduced with the permission of Media
NewsGroup, Inc . by NewsBank, Inc .

D005413

ttp ://n l .newsbank.com/nl-search/we/Archives?p action=doc&p docid=100E3E2AB3B2227D&p docnu . . . 1/13/2005
Schedule 7-2Schedule 7-2



Document Delivery

Click_here . to_goback to search results .

Click here for a printer friendly version of this article .

Salt Lake Tribune, The (UT)

Date: October 12, 2003
Section : Nation/World
Edition : Final
Page : At

Immigrant miners take on Kingstons
Co-op: They say the company took advantage of them, paid poorly and fired workers for trying to

unionize; Miners take on the Kingstons

Mike Gorrell and Rhina Guidos

The Salt Lake Tribune The Salt Lake Tribune
D005414

HUNTINGTON - Bill Estrada never aspired to be a labor activist before he spent a year digging coal at
the Co-op Mine for less than $6 an hour . Now he spends six hours a day on a picket line at a junction
where the mine's access road branches off from state Road 31,

a scenic bypass that climbs from the terraced base of Huntington Canyon to the top of the coal-rich
Nasatch Plateau .

strada is supported by 68 to 75 miners, almost all Latino, who rallied to his cause after he says Co-op
fired him Sept . 22 for trying to organize a union . The company maintains Estrada was insubordinate after
)eing caught falsifying a safety inspection record .

-is backers include Guillermo Hernandez who, after 22 years with Co-op, earns less than $8 an hour,
with no pension or medical benefits . And Celso Panduro, who contends he cannot afford to celebrate his
oon Daniel's upcoming third birthday because his $8 per hour wage barely covers the rent and food bills
or his family of five . And Ana Maria Sanchez, a 24-year-old single mom who claims the mine-owning
(ingston family did not provide separate restrooms or bathing facilities for the three women on the work
orce .

We're very united," says Estrada, 37, who migrated from Los Angeles to Price, where his girlfriend had
elatives. "That's the one thing the company didn't count on . They thought, 'They're Mexicans. We can get
id of them .' . . . They didn't figure that sooner or later, a group of workers would be able to find out what
heir rights are and to fight back for what's justifiable and what they deserve ."

;harles Reynolds, personnel manager for CW Mining Co ., the company's formal name, denies Co-op
vas taking advantage of the miners, most of whom hail from Sinaloa state in west-central Mexico . "Our
:ompany does not discriminate in our hiring in any way . We employ both Hispanic-Americans and anyone
+Ise who applies for a job, when we have an available opening," he says .

he miners' case is being investigated by the National Labor Relations Board at the request of the United
4ine Workers of America (UMWA) .

)nce vibrant but now struggling, the union has made the Co-op miners a cause celebre . Their plight is
vidence to the UMWA that modern workers remain subject to corporate mistreatment that most
Americans thought was eradicated long ago - with immigrants still especially vulnerable to exploitation
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because of their limited English-speaking abilities and fears that deportation will face any complainers
who enter the United States illegally.

Seven of the miners received a warm ovation Sept . 30 when they were introduced onstage at a union
special convention in Las Vegas . UMWA International President Cecil Roberts then issued a statement
calling on American workers to support the miners "as they fight for justice and dignity ."

Salt Lake City-based members of AFL-CIO's Building Trades local union chapters responded with a food
drive. Teaming with Utahns Against Hunger and Utah Jobs with Justice, a worker advocacy group, the
union locals delivered four truckloads of canned vegetables, fruit, beans, tortillas, rice and other foodstuffs
to the Co-op miners .

"It kind of makes you mad that somebody could abuse people that badly," says Corey Hilton, chairman of
the Building Trades Organizing Project . "We don't want any kids going hungry ."

Unless the labor dispute goes on indefinitely, most food needs of the miners and their families should be
covered by the Emery County Community Service food bank, operated in Castle Dale by the
Southeastern Utah Association of Local Governments . But service coordinator Kathy Thomas says that
with 30 families already having come to the food bank for assistance, "we're thinning out . That's a sizable
number for a small area like this . We have donation sites all over the county so individuals can donate
food if they like ."

Thomas says her agency cannot help the miners meet rent payments or utility bills, assistance that will
have to come from the UMWA or Catholic relief agencies .

Adding spice to the conflict is the fact that Co-op Mining is widely recognized as a holding of the
polygamous Kingston family. Longtime UMWA International board member Mike Dalpiaz, Helper's former
mayor, says that because of suspicions about the family's operations, "we are going to open this up and
see what the Kingstons are doing on different playing fields . Somebody has to put an end to this ."

For his part, Estrada says, "we're fighting this, not because they're a polygamous family but because of
Nhat they do at this mine. We want what's fair at that mine ."

He says he heard grumbling about the low wages (average pay for a Utah coal miner is $21 per hour),
ack of benefits and potentially dangerous working conditions from the day he started as a miner's helper .
t did not take him long to perceive that the mine's so-called union, the International Association of United
Norkers, was a company concoction designed to preclude employees from airing legitimate grievances .

Estrada eventually became part of a group that arranged a meeting in late August with UMWA labor
)rganizer Jim Stevenson, who urged the group to keep a low profile white electing a "leadership
:ommittee" that could advise workers of their rights under the National Labor Relations Act .

They learned very quickly," Stevenson says of the miners, who Estrada claims stood up to their bosses
wice last month when they threatened disciplinary action against two colleagues, Oscar Sosa and Juan
3alazar, for alleged infractions of work rules .

Estrada says the showdown over Salazar occurred Sept . 19 . When he returned to work the following
rtonday, a foreman confronted him, wanting Estrada to sign a form acknowledging a failure to perform his
luties adequately . Estrada refused and the foreman fired him .

,oop's Reynolds rejects Estrada's account, contending he knows nothing of "any organizing they were
loing. It was simply in response to some problems they were having with him on the job ."

"he miners and the company disagree over what happened after that, too . The miners maintain that
vhen they came to Estrada's defense, a foreman told them they were all fired . When some tried to return
i work the next morning, only a handful of employees on a company checklist were allowed onto the
, roperty .

teynolds contends the employees "simply walked off the job and have not returned ."

	

D005415

iither way, the UMWA filed a grievance with the National Labor Relations Board (NLRB) on Sept . 23,
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accusing Co-op of intimidation and coercion in firing an employee for promoting unionization, creating a
sham union controlled by the company and seeking immediate reinstatement of the miners with back pay .

Denver-based NLRB investigator Daniel Robles spent three days in Carbon and Emery counties a week
ago, interviewing miners and company officials about the dispute . His boss, assistant regional director
Wayne Benson, says that "because a lot of people have lost their jobs and these are important issues,
we're giving it our utmost attention ." He expects a ruling by mid-November .

Until that decision is rendered, Co-op's Reynolds said he was limited in how much he can say .

But in comments to The Salt Lake Tribune and a letter to the Price Sun-Advocate, he argues that the
International Association of United Workers union is legitimate, that the company offers health insurance
through Ensign Company Group Health Plan to its employees although not all take advantage of it, that
seemingly low hourly wages are boosted upward with supplementary pay for jobs well done and .
performance bonuses, that female employees have access to separate restrooms and bathing facilities,
and that the company abides by federal and state safety regulations . Federal Mine Safety and Health
Administration records support his last point, showing injury incidence levels at Co-op mines that are
below the national average .

The miners, nevertheless, remain steadfast in their determination to force the company to improve pay
;tales and working conditions .

While having three young children at home made it difficult for Panduro to stop working, he says he had
:o "because I couldn't close my eyes any more" to the ill treatment . Sanchez swears her resolve will not
,vaver .

The day we united against the owners, it was because we had hit a wall . Every time we had asked for
)etter working conditions, they told us to keep our heads down and keep working or we could be out the
Joor ."

(heir determination is inspiring to the UMWA's Dalpiaz, who contends that union and nonunion miners
alike from Utah's coal country have called him, voicing support for efforts to help the Co-op miners .

'It's taken some beat-down immigrant workers to make the rest of society stand up and say we can make
:hanges," he says .

nikeg@sltrib.com ,

guidos@sltrib.com
:aption: Ricardo Chaves, who worked at the Kingston family mine in Huntington, pickets the mine .
Recently, dozens of miners lost their jobs for protesting the firing of a co-worker trying to improve
:onditions .; Jump Page A4 : Celso Panduro, outside his home in Huntington with his wife, Elizabeth
Aorales, and their son Daniel, says it is difficult not to be working, but says he "couldn't dose my eyes
my more" to the miners' treatment . Panduro lost his job at the Co-op Mine for protesting the firing of Bill
_strada, above left, who was trying to improve the working conditions at the mine with the help of labor
)rganizer Jim Stevenson, above right .

Ryan Galbraith/The Salt Lake Tribune

(ump Page A5: Graphic: Co-Op Mine (map)

c) 2003 The Salt Lake Tribune. All rights reserved . Reproduced with the permission of Media
JewsGroup, Inc . by NewsBank, Inc .
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Co-op Mine workers say dignity at stake in their strike
Mine workers fight injustice

Rhina Guidos The Salt Lake Tribune

Inside a Denny's Restaurant near downtown Salt Lake City, Maria Sanchez looks out the window and
sees a homeless man asking for money during the year's first snow . The 24-year-old worries it is a sign of
a bleak future for her and her 3-year-old daughter Litzi because Sanchez hasn't worked in more than a
month .

In September, she joined about 70 co-workers from Huntington's Co-op Mine in demanding that the
Dolygamous Kingston clan - the mine's owners - provide safer working conditions, better wages and a
egitimate workers union at the Huntington facility .

'A lot of the families are feeling the pressure," Sanchez says of the workers fighting the Kingstons . "We
want to return to work as soon as possible but we also want to be treated with dignity ."

3anchez, along with about a dozen miners and about 30 other supporters, waved signs in the snow
Thursday outside the office of attorney Carl Kingston in South Salt Lake. The group seeks public support
n the form of financial and food donations for the workers and condemnation of the Kingstons' labor
)ractices .

We're here to expose the abuses of mine workers," said Francisco Picado, of the United Mine Workers
)f America (UMWA), one of several groups backing the workers . "We're asking that people throw their
veight in this fight. We need money, we need food and support to make it possible for the workers to do
he right thing ."

lames Tobler of the group Mormons for Equality and Social Justice decried the Kingstons' lack of
ittention to the teachings of Brigham Young, who he said stood up for workers and injustice .

We'll stand by the workers until justice is achieved . It surprises me that people can sleep at night," Tobler
:aid .

-he National Labor Relations Board, at the request of the UMWA, is investigating allegations of unfair
3bor practices that the workers have lodged against the Kingstons' CW Mining Co . They expect the
)oard to render a ruling in mid-November-

'W Mining representatives did not immediately return phone calls Thursday . Cad Kingston declined
omment except to say the mine remains operational and has hired replacement workers .

;anchez and Berthila Leon said they had to undress in the same rooms as their male workers since the
:ingstons didn't provide separate bathrooms or changing facilities for female workers .
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Leon, a single mother of five, said she worries about how she will pay medical bills for her children, how
she will pay rent and feed her family. But it was important to stand up against years of injustice, she said .

Celso Panduro, whose $8-an-hour wage at the mine supported a family of five, said he is also worried
about his family's finances but believes that calling attention to conditions that he and others worked
under is important. Besides not providing medical insurance for workers or their families, the Kingstons
often exposed their workers to unsafe conditions in the mine, he said . Many of those picketing, such as
Ricardo Chavez, can point to scars from injuries suffered at the Co-op .

The workers also said the family set up a fake union that they used to draw more money out of paychecks
without providing benefits for workers .

Jim Stevenson of the UMWA said other labor groups have been promoting the case of the workers in the
Midwest, where the Kingstons do business .

He said they want to call attention to problems that many Americans thought no longer existed .

"We're telling them that their lights are being turned on by slave labor," he said . "We're going to keep this
battle going until they [the Kingstons] come into the 21st century . The dark days are gone."
Caption: Ricardo Chavez and other workers from the Co-op Mine in Huntington, owned by the
polygamous Kingston clan, picket the company's offices in Salt Lake City on Thursday .

Francisco Kjolseth/Salt Lake Tribune

;c) 2003 The Salt Lake Tribune . All rights reserved. Reproduced with the permission of Media
VewsGroup, Inc . by NewsBank, Inc .
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Rally celebrates Utah's role in labor movement
Human Rights Day : Churches are urged to use their influence to help win rights for workers

Rhina Guidos The Salt Lake Tribune

Touting collective bargaining as a public good, more than 100 Utah union members and their supporters
gathered at the Salt Lake City Main Library on Wednesday to celebrate Human Rights Day . Religious
eaders, professors of the labor movement and union members listened to the history of the labor
novement in Utah,

which included involvement by the LIDS and Catholic churches .

3righam Young was a member of the Printers' Union, said panelist J . Kenneth Davies, Brigham Young
Jniversity professor emeritus, and members of The Church of Jesus Christ of Latter-day Saints who
settled in Utah envisioned a system of social justice in their plans to develop a state that would serve their
eligious goals on Earth .

The Mormon church was and is for social justice," he said .

-ikewise, the Catholics have teaching documents called encyclicals steering worshippers to stand up for
social justice, said Dee Rowland of the Catholic Diocese of Salt Lake City.

'Catholicism doesn't tell us to abandon the world but help shape it," Rowland said . "In our tradition, work
s both a beauty and a right ."

: orming unions that defend workers isn't a thing of the past, organizers said . They brought in nurses, a
eacher, a dispatcher and miners to talk about the modern-day struggles in the workplace and to explain
heir view of why collective bargaining is important-

n Ogden, a worker from the Consolidated Dispatcher Center talked about the high turnover rate, about
he lack of training and schedules for part-time workers .

Utah educator talked about the difficulties teachers face with new demands brought by legislation such
is No Child Left Behind, and a nurse from Salt Lake City talked about the difficulties of trying to unionize
it her workplace .

- he most applauded of the workers were two miners from Huntington who are battling owners of the
;ingston Co-op Mine . They received a standing ovation before they spoke .

ma Maria Sanchez, 24, told the crowd about the "bad and dangerous" working conditions many
nmigrant miners faced at the co-op mine and the reasons behind current efforts to unionize .

D005419
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"Unite with us with this fight against the Kingstons," she said .

The National Labor Relations Board, at the request of the United Mine Workers of America, is
investigating allegations of unfair labor practices at the mine .

Andy Triple", a Kennecott Rio Tinto worker, asked that LDS Church members talk to their leaders to bring
about better working conditions, wages and benefits for all workers in Utah .

"We can bring about change, and we deserve safe workplaces," Triplett said . 'We are not subversive . We
are proud of our jobs ."

(c) 2003 The Salt Lake Tribune . All rights reserved . Reproduced with the permission of Media
NewsGroup, Inc . by NewsBank, Inc .
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Striking Latino miners have little to celebrate this year

Tom Wharton The Salt Lake Tribune

"When the love of the poor shall one day turn to hate . When the patience of the workers gives away

Would be better for you rich if you never had been born'

So they laid Jesus Christ in his grave .

- Woody Guthrie

HUNTINGTON CANYON - Red Christmas lights surrounded the portrait of the Virgin of Guadalupe
nside the weathered old trailer on the road to the Co-Op Mine .

Dn the feast day of the Virgin during the height of the Christmas holiday season, the striking miners have
ittte to celebrate .

_ike the Greeks, Chinese, Italians, Irish and Czechs before them, the mostly poor Latino miners are
)attling mine owners for basic rights such as safety, a living wage, a pension and health insurance .

the striking miners sit inside a trailer donated by a retired coal-country miner. Coffee, leche and tortillas
;it at the ready . A deck of worn cards waits for a late-night game .

they may not have heard of Woody Guthrie or his union songs, written in a different time . They might not
(now about Utah's own union history, well documented in the nearby Helper Mining and Railroad
vluseum. But they are part of an unfortunate American industry habit of exploiting immigrant workers .

The piano played a slow funeral tune

\nd the town was lit up by a cold Christmas moon,

fhe parents they cried and the miners they moaned,

See what your greed for money has done .' "

- Woody Guthrie

Page I of 2
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Hand-lettered signs, in English and Spanish, tell a story to those who drive past the striking miners .

"Co-Op Miners Demand Dignity and Respect from the Kingstons" reads one sign, referring to the family
that owns the Co-Op Mine .

Talk to folks in Emery County and you will find support for the miners' cause . While only one mine in the
Carbon and Emery coal country - the Deer Creek - remains unionized, the difference in the wages alone
speaks to how the workers at the Co-Op are being exploited .

The approximately 75 miners who went on strike Sept . 22 made between $5.25 and $7 an hour ; other
mines in the area pay $15 to $20 .

"Why do they have to be different?" asked Bill Estrada, one of the striking miners . "Why not operate like
other companies or offer wages compared with other companies?"

Estrada talked about unsafe conditions in the mines, about injured miners who have had their pay docked
when they dared report an accident .

"Oh, you can't scare me, I'm sticking to the union,

I'm sticking to the union till the day I die ."

-Woody Guthrie

The drama between the mine bosses and the union members plays out like a history lesson from early in
the 20th century during the height of the union movement .

Estrada talks about hearing threats the mine owners might call the immigration officials to scare the
workers. The Kingstons have called the sheriff, reporting illegal trespass .

At night, they flash their high beams into the faces of those on the picket line .

The miners want their jobs returned and back pay for being illegally fired for union activity .

'Any group of people willing to stand up for justice and what's right, only good things can come," said
strada. "We haven't won . But we trust each other . They never thought we could get together ."

Noody Guthrie would be proud .

Nharton@sltrib .com

c) 2003 The Salt Lake Tribune. All rights reserved . Reproduced with the permission of Media
VewsGroup, Inc . by NewsBank, Inc .
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A show of support
Utah's Catholic leader speaks out, offers prayers for striking miners ; Bishop shows support for miners

Rhina Guidos The Salt Lake Tribune

HUNTINGTON - Bishop George Niederauer stepped out of his sedan and into the warm spring afternoon
along state Road 31 on Tuesday, arriving to show his support for miners who have been on strike here for
months. Across the street, a crowd of about 25 of the miners and their families - most of them Mexican
immigrants, most of them Catholics - were happy to see that the head of the Salt Lake Catholic Diocese
was joining their struggle .

For more than seven months, the workers have been locked out of their mining jobs at CW Mining Co .,
also known here as the Co-op mine, and there is no resolution in sight . In the sun and snow of those
months, they have been at the entrance of the mine asking for their jobs back, but with better wages, with
iealth insurance for themselves and their families, and with the right to organize a union .

'I drove two hours to come here and two hours back" to Salt Lake City, Niederauer told them . "But you
sacrifice day after day. You are in my prayers, and you are in the prayers of the people ."

t is the first time the bishop has made such a visit in Utah . But by joining the strikers on Tuesday,
Viederauer said, he is following in the footsteps of other Christians and predecessors in the church .

'I'm not striking out in any radical new way," he said .

ie said a prayer for the strikers alongside an image of the Virgin of Guadalupe, housed inside a trailer
hat the Utah Department of Transportation tried to have removed in April .

ks Co-op workers and the owners of the mine - members of the polygamous Kingston clan - left for the
Jay, Niederauer listened to stories from the striking workers, about how little they made, about how their
amilies are suffering .

V San Rafael Mission outside of Huntington, he celebrated a Mass for the workers, their families and the
:ommunities that have supported them . Later he shared a meal with them .

This has been hard," said Jesus Salazar, one of the strikers . "But we have to keep going."
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'he visit from Niederauer was a boost to the dwindling picket line, as some strikers have left for better
)aying jobs at other mines .

ralente Leon, a former Co-op worker, said he's making more money at a new job. But just because his
fe is better, the struggle isn't over, he said .
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He stopped to shake Niederauer's hand and to ask him to help the strikers .

"I will still come by after work to lend them support," Leon said .

Though the Kingstons may not listen to the Catholic bishop of Salt Lake, Niederauer said the purpose of
his visit was to speak out for fair wages, for safe working conditions, for the right to associate as workers .

"They are all being denied to the workers" at the Co-op mine, he said .

Seminarian Oscar Martinez has been helping with efforts to get the Kingstons and workers talking .

So far, he said, it has yielded a letter offering the workers their jobs back, but at the same wages and
conditions as before.

But striker Alyson Kennedy said they won't go back to the mine until they are treated with dignity and
respect .

'We will go back, but with our heads held high," she said .

And that's what the church leaders want, too, Martinez said . He hopes that the bishop's visit will facilitate
that .

"Our role is to accompany them spiritually and to accompany them on this strike," he said . "It is not a
battle against this [the Kingston] family ."
Caption: Striking miner Valente Leon greets Catholic Bishop George Niederauer near the Kingston-
owned CW Mining Co . in Huntington .

Isaac Brekken/The Salt Lake Tribune

(c) 2004 The Salt Lake Tribune . All rights reserved . Reproduced with the permission of Media
NewsGroup, Inc. by NewsBank, Inc .
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Miners win back their jobs
Huntington workers aren't celebrating, say safety, wages remain an issue ; Miners vow to fight for better

conditions

Glen Warchol and Rhina Guidos The Salt Lake Tribune

4 group of mostly Latino coal miners who became labor movement celebrities after they were fired and
ocked out of a polygamous clan-owned mine 10 months ago have won reinstatement to their jobs . .
-lowever, the 75 workers at C .W. Mining's Co-op Mine near Huntington in Emery County say their hard-
ought settlement with the owners - members of the Kingston clan - is only the first step toward getting
he right to work safely for decent wages .

'It's an important step, but we haven't won," said Bill Estrada, the miner who rallied the others last year
after he was fired for union-organizing activity .

ie said the settlement reached Thursday through the National Labor Relations Board (NLRB) validated
vhat the miners have been saying all along : The Kingstons fired them illegally .

I also entitles the miners to back pay for the time of the lockout in an amount that has yet to be
letermined .

Norkers, however, will return to the same wages, poor benefits and the unsafe working conditions,
strada said, so a final victory eludes them .

-he United Mine Workers of America (UMWA) already has petitioned the NLRB to represent the miners
i contract negotiations . An election is expected next month in which the miners will choose between the
JMWA, the mine's existing union, the International Association of United Workers, or no union, NRLB
assistant Regional Director Wayne Benson said .

Ainers say the International Association of United Workers is a "yellow-dog" or company-run union, but
lenson said the NLRB did not gather sufficient evidence to support that allegation .

elephone calls to C.W. Mining on Friday were not immediately returned . The company has maintained
:strada was fired for insubordination after having been caught falsifying a safety-inspection record .

:strada said the miners' attention now turns to next month's union vote .

It will be between the UMWA or the false union of the Kingstons," he said . "But how can [wej have a
nion that is owned by the company?"

he UMWA helped the miners rally support around the country and the world .

Page I of 2
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In the months that followed the Sept . 22 lockout, they became labor movement celebrities, speaking at
conferences and union functions from Boston to Seattle . The Utah miners received donations and moral
support from labor groups in Sweden, Great Britain and New Zealand .

"When we were fired from our jobs, they (the UMWA] said they'd be with us every day until it was over, .
and they have been," miner Alyson Kennedy said .

'We're going back stronger, with a lot of support, with a lot of friends and allies," she said . "We're going
back in a good position for the next stage ."

On Tuesday, the miners and supporters will trek from a park in Huntington to the entrance of the mine.
They will decide which workers will return to work in the mine, since many of them have taken jobs
elsewhere .

Utah's Roman Catholic Bishop George Niederauer, who visited the striking miners in May, said they will
continue to need public support .

Like the union, the diocese has been instrumental in sending monetary and other types of donations for
the miners, as well as rallying support around the state .

"One of the most important things we in the public should realize is that this is no time to divert our
attention away from the situation," Niederauer said . 'We need to keep alert and watching . . . It's
important not be lulled into thinking the whole thing has been resolved ."
Caption : Jump Page Al 1 : Demonstrators in October protest the firing of a miner who had been trying to
improve conditions at a Bear Canyon mine in Huntington Canyon .

Ryan Galbraith/Tribune file photo

Jump Page At 1 : Graphic: Map of Co-Op Mine area in Huntington, UT . The Salt Lake Tribune

;c) 2004 The Salt Lake Tribune . All rights reserved . Reproduced with the permission of Media
VewsGroup, Inc. by NewsBank, Inc .
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Miners march back to work after settlement, Armed with a settlement
Miners march to claim jobs won in deal

Glen Warchol The Salt Lake Tribune

HUNTINGTON - The march to the Co-op Mine on Tuesday was a throwback to better days of Utah union
solidarity as 49 coal miners, who for 10 months have protested working conditions at the Kingston-owned
mine, climbed the canyon to demand their jobs back under a federal settlement . About 100 cheering
supporters, including union miners from around the region, joined in the half-mile march .

'This is nothing compared with what I've seen," said retired miner Tony Salazar, 76, who blocked the
same canyon during a strike in 1949 . 'We stopped a truck and dumped a load of coal down there . Over
toward the Book Cliffs, they burned a bridge to stop the coal from getting out . The union was very strong
in those days ."

The protesting Co-op miners, most of them Latino, say the settlement reached last week through the
National Labor Relations Board (NLRB) validated their claims that the polygamous Kingston clan fired
and locked them out for trying to organize under the United Mine Workers of America (UMWA). They also
won an as-yet undetermined amount of back pay .

This is a very happy day for the Co-op miners," said Bob Butero, a UMWA organizer . But he cautioned
the miners and their supporters : "This is not over until these workers are covered by a true labor
agreement ."

The mine's managers contend the miners refused to return to work after two miners were disciplined for
ob-related issues .

There was no lockout," Personnel Manager Charles Reynolds said . "At any time, any of them could have
eturned."

the miners will be called back for refresher training courses sometime this month, Reynolds said, then
eturned to their jobs . "The goal is to work with the employees to work out all our concerns ."

an election is expected next month in which the miners will choose between the UMWA or the mine's
existing union, the International Association of United Workers . The miners say the IAUW is a bogus,
<ingston-controlled union .

3ut Chris Grumvick, the IAUW's representative, says his union is legitimate and that he is not a member
if the Kingston family .

D005427
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Jevertheless, it was the UMWA that represented the miners on their march to regain their jobs - not
3rumvick. "I offered them representation . They refused it," he said .
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Still, even Butero admits that the upcoming election is no sure thing . It will pivot on who the NLRB
decides can cast votes . Owners, managers and supervisors are barred from voting in union elections, but
it is a particularly murky situation at the Co-op mine .

The UMWA says Kingston family members should not vote as workers . The NLRB will have to make a
unique call on Kingston workers, Butero said .

"When these [Kingston members] go to work, they are part-owners of the mine," he said . "Can we get the
board to take the broader view to see that? We'll see ."

glenwarchol@sltrib .com
Caption : Charles Reynolds, front, personnel manager of Co-op Mine, looks through papers as he talks to
United Mine Workers of America Director Bob Butero, center, as striking miners in Huntington return to
get back their jobs. The miners were locked out by the mine owners in a labor dispute .; Jump Page A6 :
Huntington miners march up the road that leads to the Co-op mine . They were locked out 10 months ago
by the mine owners, the Kingstons, in a labor dispute . The labor relations board mandated that mine
managers rehire the workers and pay them for the time they missed .

Ryan Galbraith/The Salt Lake Tribune

Jump Page A6 : Graphic: Co-Op Mine location (map) The Salt Lake Tribune

(c) 2004 The Salt Lake Tribune . All rights reserved . Reproduced with the permission of Media
NewsGroup, Inc . by NewsBank, Inc .
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Victory for miners

Mining coal underground is dirty, dangerous, debilitating work . No one should have to do it for $5.25-$7
an hour. It is little wonder, then, that the workers at the Co-Op Mine near Huntington tried to organize
themselves to negotiate better pay and working conditions . When they talked about forming a union last
September, they say, their leader was fired and the rest of them were locked out .

The company - CW Mining, owned by the polygamous Kingston clan - claims that it fired for
insubordination the worker who was talking up the union, and the rest of the miners left their jobs in
sympathy. They were never locked out, the company says .

The dispute ended up in the lap of the National Labor Relations Board, which finally facilitated a
settlement this month . The miners won the right to return to their jobs, get back pay and hold an election
to determine whether they will be represented by the United Mine Workers of America, by a rival union
affiliated with the company, or by no union at all .

The settlement was a victory for the miners and the UMWA, which had taken the miners' complaint about
unfair labor practices to the NLRB .

For the miners and UMWA, it was a glimpse into the past . Beginning late in the 19th century, the mines
and unions in Utah's coal country grew up on the backs of immigrant labor. By no coincidence, most of
!he miners at the Co-Op Mine today are Latinos, many of them Mexicans .

Historically, immigrant workers were easier for employers to exploit, because of language and cultural
barriers . Today, companies can threaten to turn noncompliant workers over to immigration authorities .

rhat is the environment that gave birth to trade unionism, in Utah as well as elsewhere .

n recent decades, however, the state's coal industry around Price has declined, and trade unionism has
'lowly eroded along a parallel track . U.S. labor unions have discovered, however, that their future lies not
ar from their roots, in immigrant labor. That pattern is playing itself out near Huntington .

f the miners' claims about low pay and benefits, about inadequate safety training and poor working
:onditions are as they appear, it is no surprise that they would organize to improve their lot . They have
ittle other recourse .

listory, it seems, is repeating itself in Utah's coal country .

c) 2004 The Salt Lake Tribune . All rights reserved . Reproduced with the permission of Media
JewsGroup, Inc . by NewsBank, Inc .
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Workers return to jobs at Huntington mine

Rhina Guidos The Salt Lake Tribune

After being out of work for nine months over a labor dispute, more than 40 miners quietly returned
Tuesday to their jobs in the caverns of a Huntington mine . The issues leading to the dispute remain
unresolved. "It was uneventful," said Bill Estrada of his first day back at the Co-op Mine .

He said that miners who were locked out last September by their employer C .W. Mining entered their old
workplace with stickers on their hard hats bearing the name of the United Mine Workers of America
(UMWA), the union they want to join .

The dispute over the workers' allegations of low wages, lack of health insurance, and unsafe or
unacceptable working conditions ended earlier this month, when the National Labor Relations Board
brokered a deal between the laborers and the polygamous Kingston family that owns the Co-op Mine .
The company admitted no wrongdoing and the workers were allowed to return to work after being fired .

Representatives of the mine did not return phone calls seeking comment .

Vext month, the workers could choose to be represented by the UMWA, the International Association of
United Workers Union (IAUWU), or no union at all . The workers who picketed the company say the
AUWU - which says it has represented the mine's workers for more than 20 years - is a "yellow-dog"
.nion run by members of the Kingston family . But the NLRB recognizes that union as a valid organization.

t wasn't easy to return to work making $6 .50 an hour and still without health insurance for himself or his
'amity, said miner Juan Salazar, 28, after a 13-hour workday .

Aany of the workers have been given 48-hour work schedules this week .

3alazar, a machine operator, said he spent the first day "cleaning" the coal with a shovel .

We went in and we didn't have problems, no one intimidated us," he said . "But we want to attain a real
inion, one that will change the conditions of the mine ."

Miner Alyson Kennedy also went back to work on Tuesday . She spent Saturday watching a refresher
:curse on mining .

'It's not clear what's going to happen," she said .
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The miners will still be negotiating for back pay, she said . And the conditions are still the same. The
vomen still don't have a separate place to shower or change . She said the company offered her $1 .50 a
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day if she signed a document accepting the lack of a separate space for female miners .

"They said they don't have money (to build separate facilities]," she said .

Like most of the workers, Estrada said he wasn't thrilled about returning to the same conditions that led
the miners to strike in the first place . "We have taken a step toward an election," he said . "That's why
we're back, because we have the opportunity to change something and we think it will be possible to do
it ."

(c) 2004 The Salt Lake Tribune . All rights reserved . Reproduced with the permission of Media
NewsGroup, Inc. by NewsBank, Inc .
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Kingstons' mine sues over strike

Pamela Manson The Salt Lake Tribune

A mining company owned by the Kingston polygamous family filed suit Friday against miners who
picketed the operation last year and more than 100 other individuals and groups that either spoke in
support of the workers or published information about the labor dispute . The 122 defendants targeted in
the action include the United Mine Workers of America (UMWA); the Socialist Workers Party and its
newspaper, The Militant ; the Roman Catholic Church and Bishop George Niederauer of the Utah
Diocese; Tapestry Against Polygamy ; The Salt Lake Tribune and several of its editors and reporters ; and
other media organizations and journalists .

The plaintiffs are the C .W. Mining Company and the International Association of United Workers Union
(IAUWA), which picketing workers claimed is a "yellow-dog" union run by members of the Kingston family .

The claims in the lawsuit include unfair labor practices, defamation, intentional interference with economic
'elations and civil conspiracy . The action, filed in U .S. District Court in Salt Lake City, seeks more than $1
'pillion in alleged lost profits and unspecified punitive damages .

bout 75 workers, most of them Latino, say they were locked out of the Co-op Mine near Huntington in
Emery County in September 2003 after talking about organizing themselves to negotiate better pay and
working conditions .

The company claims it fired one worker who was talking up the UMWA and the rest of the miners left their
obs in sympathy . They were never locked out, the company says .

The workers returned to work this past July after the National Labor Relations Board brokered a deal in
which the company admitted no wrongdoing . Under the agreement, the miners will get to decide whether
o be represented by the IAUWA, the UMWA or no union at all .

) manson@sltrib .co m

c) 2004 The Salt Lake Tribune . All rights reserved . Reproduced with the permission of Media
JewsGroup, Inc. by NewsBank, Inc .
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Kingston clan's mine workers hold rally on the first anniversary of their lockout

Christy Karras The Salt Lake Tribune

PRICE - This high desert town in eastern Utah doesn't usually see many shipyard workers . But on
Saturday, John Fisher was one of several Seattle longshoremen who came here to support workers in an
industry far removed from their own - miners celebrating the one-year anniversary of starting a picket line
to protest their employer, C.W. Mining. "We're here to support them in their struggles . We've struggled,
and their struggle is our struggle," Fisher said at a rally in the local union hall . "We'll come back here
again and again, and if we need to bring additional help, we will ."

The miners say they were locked out of their jobs last September because their employers heard them
talking about forming a union to ask for better wages, benefits and working conditions .

They have been back on the job for three months now after a no-fault National Labor Relations Board
decision returned them to work. Now they are waiting for another decision by the board that will determine
which of the mining company's employees can vote on which union to join .

The miners say the company plans to stack the union vote in favor of a company-supported organization,
the International Association of United Workers Union .

That is false. The IAUWU is just like any other union . It's a legal union . They're the union we've dealt with
for years, so we're used to dealing with them . As far as the union is concerned, it's the workers' choice,"
said mine manager Charles Reynolds. 'he company does want to see the whole situation resolved, and
I think it will be resolved in the way that will be best for the workers ."

4t the rally, several dozen supporters ate steak and cheese quesadillas, donned T-shirts proclaiming
'One year in struggle" and made speeches in the United Mine Workers of America hall .

the mining company, owned by the Kingston family and also known as the Co-op Mine, recently filed a
awsuit against more than 100 people and organizations, claiming it had been defamed by the workers,
supporters and news organizations (including The Salt Lake Tribune) .

The miners at Co-op were determined stick to it to the end, to win decent pay and safe conditions, and
we're not going to be scared by a lawsuit from this kind of people," said Bill Estrada, one of the miners
who says he was unfairly fired . 'We wanted our jobs back, but now our goal is to win union
epresentation ."

ieveral of the miners, many of whom speak only Spanish, recounted how the past year changed them
porn workers to warriors after they lost their jobs, asked for help from other unions and learned how to file
)rotests with the government .

D005433
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Juan Salazar used to be shy, but on Saturday he gave a fiery speech in front of the crowd . 'They hope to
scare people who support our fight, but that's not going to happen," he said .

The company has never admitted wrongdoing in the case and now says the matter is well on its way to
being over. "As far as the company is concerned, the issue has been settled, with the exception of the
NLRB reviewing the case to see if any of them may be eligible for back pay," Reynolds said .

Supporters say it's an old-fashioned case of a brave few going up against a corporate foe .

"I couldn't believe the story I heard about these poor guys down here, that stuff like this can happen in
this day and age. It's unbelievable," said Brian Anderson, one of a group of Salt Lake City union members
who drove to Price for the rally .

To union members who came from Washington state, New Mexico and elsewhere, the cause is
invigorating for the beleaguered national labor movement, which has seen declining enrollment and what
union leaders say is a hostile environment under the Bush administration .

"It's important for everybody to rise up, I believe, and show support," said Fisher, the longshoreman. "This
is the wealthiest country in the world, and we can't show gratitude to the working people?"

(c) 2004 The Salt Lake Tribune . All rights reserved . Reproduced with the permission of Media
NewsGroup, Inc . by NewsBank, Inc.
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Union vote to exclude Kingston relatives
Co-Op Mine: The NLRB ruling clears the way for a vote on joining the UMWA unio; Kingston miners to

have vote on union

Steven Oberbeck The Salt Lake Tribune

Struggling coal miners at the Kingston family-owned Co-Op Mine in Huntington now can vote to join the
United Mine Workers of America union without fear their voices will be drowned out by co-workers related
to the polygamous clan . In a ruling handed down this week, the National Labor Relations Board (NLRB) in
Denver determined workers at the mine who are related by blood or marriage to the Kingston family won't
be allowed to vote on UMWA representation .

'This (ruling] is a good win for the UMWA, but more importantly, for those miners who waged a long hard
fight after standing up for their rights," said Doug Gibson, a spokesman for the mine workers' union in
Washington, D .C .

However, the battle may not be over .
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'We feel the NLRB's ruling is discriminatory against a large portion of workers who deserve to
Darticipate," Co-Op Mine manager Charles Reynolds said . "We intend to appeal the NLRB's decision ."

the company has maintained that the International Association of United Workers Union already
represents the miners, but many of the workers describe that organization as a "yellow-dog" union with
ies to the Kingstons .

n its ruling, though, the NLRB determined the International Association is a valid labor organization . In a
uture election, miners will be asked whether they want representation by the International Association,
he UMWA or neither .

-ate last year, several dozen coal miners, mostly Latinos, were fired and locked out of the polygamous
'Ian-owned mine after they protested poor working conditions, low salaries and the lack of benefits .
fhey're trying to organize under the UMWA .

Nine managers contended the miners refused to return to work after two miners were disciplined for job-
elated issues . "There was no lockout," Reynolds said then . "At any time, any of them could have
eturned ."

3ut the NLRB in July determined the miners were entitled to reinstatement to their jobs, a ruling that may
)pen the way for the miners to collect back pay for the time they were out of work . The NLRB still is
nVestigating that possibility .

Zany of the protesting miners have returned to work, but now they are laboring with the hope the UMWA
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eventually may be certified as their union and help in future collective bargaining with the company .

"We haven't won yet," said Bill Estrada, the miner who rallied the others last year after he was fired for
union-organizing activity . "The next big thing for us to look forward to will be when the NLRB sets the date
for the election ."

Prior to the NLRB's ruling earlier this week, the miners feared Kingston family allies in the work force
would vote in favor of the status quo and thwart their efforts at UMWA representation . "These were
people who never applied for employment," Estrada contended . "The family just brought them in ."

Gibson at the UMWA said were it not for the NLRB decision, Kingston family members working at the
mine could have swayed the vote .

In its decision, the NLRB noted that based on the company's records, there were approximately 220 full-
and part-time employees at the mine and that 156, or 71 percent, had ties to the family.

The board found there were only 64 employees eligible to vote . Included among that number were many
of those who were locked out of the mine in September 2003 .

Estrada said support is overwhelming for UMWA representation .

'Not all of the 64 [miners) remain at the mine . Some have moved on and are working at other mines . But
of those remaining, support is strong for the UMWA," he said .

NLRB Assistant Regional Director Wayne Benson in Denver said if the company wishes to appeal, it must
'equest a review by the NLRB in Washington . The order handed down this week indicates that request for
'eview must be filed by Dec . 2 .

.c) 2004 The Salt Lake Tribune . All rights reserved . Reproduced with the permission of Media
VewsGroup, Inc. by NewsBank, Inc.
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Miners allege union busting
They claim Kingston mistreatment in weeks before vote; Kingston miners complain

Glen Warchol The Salt Lake Tribune

Coal miners trying to organize a new union at the Co-Op Mine owned by the polygamous Kingston family
:)n Monday complained of dangerous conditions and worker intimidation at the mine near Huntington . Co-
Op miner Bill Estrada alleges workers supporting the United Mine Workers of America have been
threatened and, in one case, assaulted .

They are trying to use anything possible to defeat our attempt to organize with the UMWA," Estrada said .
They are taking desperate measures," including unrealistic work demands, threats to fire workers who
annot prove they are legally in the country and warnings they will close the mine if the UMWA wins the
:lection set for Dec . 16 .

Pie miners also asked federal Mine Safety and Health Administration officials to order the mine's owner,
: .W . Mining, to halt what the miners allege are dangerous practices that expose them to cave-ins and
nadequate ventilation, Estrada said .

% Co-Op Mine manager did not immediately return phone calls Monday . D005437

the National Labor Relations Board (NLRB) in Denver earlier this month ruled workers at the mine who
ire related by blood or marriage to the Kingston family won't be allowed to participate in the union
?lection .

,o-Op management promised to appeal the decision, but NLRB assistant Regional Director Wayne
Benson said he had yet to receive it. Coercion of employees attempting to organize is unlawful, he said .
the NLRB has no reason to believe any of the approved voters have questionable social security
cambers, Benson said .

-he company maintains the miners already are represented by a union, the Utah-based International
kssociation of United Workers . Dissident miners say the United Workers is Kingston created and
tntrolled .

'he NLRB agrees the United Workers is a union - but says the miners have the right to choose which
inion will represent them -- if any.

.ate last year, several dozen coal miners, mostly Latinos, claimed they were fired and locked out of the
nine after they protested poor working conditions, low salaries and the lack of benefits .

Aine managers say the miners refused to return to work after two miners were disciplined for job-related
;sues .
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The NLRB determined the miners were entitled to reinstatement to their jobs and, possibly, back pay .

Based on the company's records, the NLRB found that 156 of the mine's 220 full- and part-time
employees had ties to the family . Only 64 employees are eligible to vote .

(c) 2004 The Salt Lake Tribune . All rights reserved . Reproduced with the permission of Media
NewsGroup, Inc . by NewsBank, Inc .

D005438

Page 2 of 2

ttp://n1.newsbank.com/n1-search/we/Archives? p action=doc&p docid=106BDOF6E24B8DA4&p doenu . . . 1/13/2005
Schedule 7-27Schedule 7-27



SCHEDULE 8 
 
 

HAS BEEN DEEMED 
 
 

HIGHLY CONFIDENTIAL 
 
 

IN ITS ENTIRETY 


	featherstone affi iec.pdf
	page 1

	Schedules-Cary-1 through 6 NP.pdf
	SCHEDULE 1 DEEMED.pdf
	SCHEDULE 1
	IN ITS ENTIRETY



	Schedule 7 cary.pdf
	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27

	SCHEDULE 8 NP cary.pdf
	SCHEDULE 5
	IN ITS ENTIRETY





