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PROCEEDI NGS

JUDCGE HATCHER  Let's go back on the
record. Good norning. Today is October 8th
at 9:00 a.m Again we are continuing the hearing
that is titled In the Matter of the Application of
Confluence Rivers Uility Operating Conpany, Inc. for
Authority to Acquire Certain Water and Sewer Assets
and for a Certificate of Convenience and Necessity.
This is File No. WA-2019-0299 which has al so been
consolidated with File No. SA-2019-0300.

Again, ny nane is Charles Hatcher, and |
amthe regulatory | aw judge presiding over this
hearing. W had everybody make their entries of
appear ance yesterday, and we have an outstandi ng
request from Confl uence Rivers.

Confl uence R vers, would you restate your
request one nore tine just to make sure that | have
it correct.

MR COOPER: 1'll see if | can do that.

JUDGE HATCHER: Let ne try it this way.
You want to recall one of your w tnesses, M. Thonas
or M. Cox, to introduce pictures that they took five
days ago.

MR. COOPER:. Correct. In response to the

new testinony that was offered yesterday by the | ot
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owners associ ati on.

JUDCGE HATCHER  Tell ne how that was new.

MR. COOPER: Well, your -- the
Comm ssion's order of course ruling on the notions to
strike certain surrebuttal testinony fromthe
Conpany's testinony found that the surrebuttal was
appropriate and in accordance with the Conm ssion's
rul es, but provided the Association the opportunity
to provide live responsive testinony to that
surrebuttal during this hearing.

Qur positionis is that it's been stated
before, that the Applicant has the burden in these
cases. | think the Comm ssion's rules are set up to
acknow edge that through the fact that normally in
the testinony process, the applicant gets sort of the
last word with surrebuttal. And so | think in this
situation, given the new live testinony that was
provided -- or the live testinony that was provided
yesterday, that the Conpany would |ike the
opportunity to respond to that in kind.

JUDGE HATCHER: The pictures that he was
referenci ng wasn't new testinony though. Correct?
It was already an addendumto prefiled testinony.
The seal ed and the unseal ed engi neering reports, are

t hose the pictures that you' re referencing as being
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new?

MR, COOPER: No. No. It was M. Sayre's
testinony as to the condition of the systemin regard
to --

JUDGE HATCHER: That he --

MR. COOPER: Yes. |In violations of or
nonviolations in his testinony | guess is the way
he -- he said it was conpletely in conpliance with
permt and design standards. And so it's those --
those -- that testinony that we would |like to respond
to.

JUDGE HATCHER Can you tell ne, you've
had the pictures for five days, why they weren't
i ntroduced earlier?

MR. COOPER: | don't think we had the
opportunity to introduce anything earlier. Testinony
was filed quite -- quite some tinme -- well, sone tine
ago.

JUDGE HATCHER: M. Linton, could you
pl ease rephrase your objections again.

MR. LINTON:. Yes. And | guess there's
sone confusion about pictures; we did not introduce
any pictures.

But to back up and give you the context

for the situation is during surrebuttal testinony,
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Confl uence R vers introduced new testinony that
shoul d have been in their direct testinony, their
case in chief. | requested a notion to strike that
new i nformati on because it was new i nformati on and
shoul d have been included in the case in chief.
asked for, inlieu of that, nore time to do sone

di scovery to be able to cross-exam ne the w tnesses

on that new information. Your order said no, I won't
strike and I won't give nore time for the -- for
di scovery, but | will allow you to introduce evidence

in response thereto with your w tnesses.

| carefully followed your order in
limting nmy questions to the prior surrebuttal
testi nony, the new surrebuttal testinony that you
identified was appropriate for additiona
i nformati on.

And the pictures | think that we're
tal ki ng about were the pictures that were in that
surrebuttal testinony and part of the surrebuttal
testi nony that was appropriate to respond to.

So | carefully limted ny questions to
that part of the surrebuttal testinony. If we're now
going to introduce nore new testinony in the form of
pictures, | guess | would -- | would ask Iimt that,

give ne tinme to do sone discovery on that as well.
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JUDGE HATCHER: | have been very
conflicted about this decision because the first
t hought in ny mnd was we have new i nformati on and
t he Comm ssion needs information, the conmm ssioners
need information in order to make their best infornmed
decision. So how could | keep information fromthe
comm ssioners. But | amvery aware of M. Linton's
clainmed issue with allowi ng nore new testinony. He's
going to be prejudiced. He's going to have to be
allowed to do his own investigation on this. And
he's quite right in that the order trying to cure --
trying to nake sure that the playing field is |evel,
giving himand all parties extra tinme during live
testi nony --

MR. COOPER: Judge --

JUDGE HATCHER:  Yes.

MR. COOPER:. And that's the problem |
think we're in the sane problemor in the sane pl ace
that you just described for M. Linton. | nean, it's
sort of -- the Conm ssion generally has wanted to
avoid sort of the litigation by surprise, and that's
the reason for the prefiled testinmony. And it's
difficult as soon as we start to branch out into |ive
testinmony like this for everyone. | nean, we're sort

of in the sane situation. W had to react yesterday
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to live testinony that we heard for the first tine
yesterday. So again, | think the -- | think the
probl em you describe is true for us as well.

JUDGE HATCHER: |I'mgoing to sustain the
obj ecti on.

W have two witnesses for today. W have
Keri Roth and we have M. DeWlde. OPC, public
counsel, you were in order comng up first yesterday.
Did you want to go ahead and call Ms. Roth first?

MR. CLIZER: | have no preference. |
w il defer to the Conmm ssion's deci sion.

JUDGE HATCHER: Let's go ahead and take
Ms. Roth first.

MR CLIZER:  Absolutely.

(Wtness sworn.)

JUDGE HATCHER  Thank you. Be seated.
Publ i ¢ Counsel, go ahead.

MR. CLIZER: Thank you, your Honor.
KERI ROTH, being sworn, testified as foll ows:
Dl RECT EXAM NATI ON BY MR CLI ZER:

Q Ms. Roth, can you please state and spel
your |ast nane for the court reporter. Sorry. State
your full nanme and spell your |ast nanme for the court
reporter.

A. Keri Roth, K-e-r-i, last nane Roth,
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R-o-t-h.

Q And by who are you enpl oyed and i n what
capacity?

A | am enpl oyed by the Mssouri Ofice of
t he Public Counsel as a public utility accountant.

Q Ckay. And have you prepared or caused to
be prepared certain testinony that has been premarked
in this hearing as Exhibit 300P and C?

A 2007?

Q 200, you're right.

A Yes.

Q | apologize. If | were to ask you the

sanme questions that were asked of you in those
testi nony, would your answers today be the sane or
substantially the sane?

A | do --

Q Actually --

A -- have one correction.

Q Yeah. | was going to -- sorry. |I'm
getting ahead of nyself.

Do you have any corrections to nmake to

t hat testinony?

A | do.
Q Al right. Wat was that correction?
A On page 9, line 1, it says, Association
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W tness, M. Sayre. It should be M. Justis to match
t he footnote down below. And | believe that's all
have for corrections.

Q Al right. Notw thstanding that one
correction, if I were to ask you the sane questions
that were asked of you in that testinony, would your
answers today be the sane or substantially the sanme?

A Yes.

Q Al right. And those answers are true and
correct to the best of your know edge and belief?

A Yes.

MR, CLIZER: In that case | offer OPC
Exhi bits 200P and C and tender the wi tness for cross.
JUDGE HATCHER: Thank you. Do we have
any objections to the adm ssion of Exhibit 2007
MR. COOPER: Yes, your Honor. W' ve got

sone objections to primarily sonme schedul es, and |'ve

got a list of those I'lI|l provide to the parties and
to you. | think it'll make it sinpler to go through
okay.

JUDGE HATCHER: Ckay.

M5. BRETZ: Judge, we have an objection
al so. Yesterday M. Francis withdrew -- or OPC
withdrew M. Francis's testinony, and to the extent

that Ms. Roth is responding to M. Francis'
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testinmony, we're going to ask for it to be redacted.
| can give you the pages and |ine nunbers.

JUDGE HATCHER: M. dizer, on Staff's
objection first.

MR CLIZER. A witness can rely on
hearsay evidence for the devel opnent of her own
opinions. The fact that M. Francis's testinony was
wi t hdrawn does not nean it was filed. She used it to
devel op her testinony. She should be able to rely on
t hose statenents for the devel opnment of her opinion.

M5. BRETZ: It sinply doesn't nmke sense
for her to be referring to testinony that hasn't been
entered into evidence and so it should be -- it
shoul d be redacted; it should be w thdrawn.

JUDGE HATCHER M. Linton?

MR. LINTON:. | agree with M. dizer
that M. Francis did file testinony. It was
supported by affidavit. It is evidence. Wile the

Comm ssi on cannot take that evidence into account in
this case, | think Ms. Roth may in that she can take
statenents by others in form ng her opinion.

JUDGE HATCHER:  Confl uence Rivers, do you
want to weigh in?

MR COOPER  Well --

JUDGE HATCHER: On Staff's objection.

TI GER COURT REPORTI NG LLC 246
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MR. COOPER: Yeah. Well, certainly we
think Staff's objection is appropriate and as we get
into our objections, at |east one of ours is going to
be simlar to that | think, so.

JUDGE HATCHER: | will --

MR CLIZER. | will point out, your
Honor, that the sane objection was raised in the
Osage case and was permtted to stay in. Confluence
attenpted -- well, not Confluence, | apol ogize.
Gsage Utility Operating Conpany objected to the
inclusion of testinony that cited to statenents nade
by Great Southern Bank | believe, and it was
permtted, included.

JUDGE HATCHER: Then | feel in good
conpany. (bjection overruled. Your testinony can
cone in without any redactions relevant to
M. Francis's testinony.

On to Confluence Rivers' objections.

MR. COOPER: Yes, your Honor. The first
one would be as to Schedule KNR-2 which is a --
phot ocopi es of several what purports to be petitions.
Ms. Roth doesn't claimto have collected those or
overseen the process nor could verify the accuracy.
And it just seens |like those sort of nontestinonial

expressi ons and nenbers of the public are nore
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appropriate in the coment file for the case than
they are in evidence.

JUDGE HATCHER: |'m going to check to see
if they are already in the comments section. |
believe that they are. |If they are, Staff, could you
help me out? | took the sheets that were provided at
the local public hearing, the sane sheets that are
bei ng objected to currently and had them subm tted,
bel i eve, as public conmments.

M5. BRETZ: Yes. They were entered into
t he public coments.

JUDGE HATCHER: (Okay. So then the
Comm ssion already has access to those. So,

M. Cooper, it seens to be your choice if you want ne
to strike those or not because they're already
entered as public coments.

MR. COOPER: | think they should be
stricken fromthe testinony.

JUDGE HATCHER: Al l right.

MR. CLIZER  Just for clarification,
being entered into the public comments, are they part
of the evidentiary record? Can they be cited -- can
t he exi stence of these comments be cited to?

JUDGE HATCHER: | believe historically

t he Comm ssion has treated public comments as
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i nform ng the Conm ssion of the public's view, but
not as citable evidence. Go ahead.

MR. CLIZER: Ckay. Well, again, the
OPC s position in this case is that the interest of
the public requires an exam nation of the actual
expressed desire and interest of the public.
Therefore, we are citing to these coments as
evi dence of that effect.

| nean, if the Conm ssion just wants to
take adm ni strative notice of its own comments
section such that it can be cited to as part of the
evidentiary record, then | don't see a problemwth
not including it as a schedule. The point is | just
want to be able to cite to the comments thensel ves as
| believe that that is an exceptionally rel evant
point in this case.

MR. COOPER: | don't think the comments
section has ever been viewed as evidence. There's
just no foundation for them

JUDGE HATCHER: But M. dizer is
correct, this does weigh in the Conm ssion's
decision. And just the fact of the collection of
signatures he's wanting to cite and | think that
should be citable. So | amgoing to overrul e your

first objection for page 4, line 5 KNR -- Schedul e
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KNR- 2.

MR. COOPER: The second itemon there
concerns KNR-3 and -- which is two pages of the
hearing script or hearing transcript from an
evidentiary hearing of an unknown date; there's no
representation on the pages. And we woul d argue that
there's no relevance to the case. There's no
evi dence of the financing arrangenent descri bed that
reflects or represents current financing plans. And,
in fact, testinony yesterday indicated that it does
not .

JUDGE HATCHER  Sorry. I'mstill getting
to KNR-3. Ckay. KNR-3, I'mseeing it just begins
md-transcript it appears and the caption which
appears at the top of the page, |'m-- this is a
guestion, M. Cooper, does it say, In the matter of
the water rate increase request of Hillcrest Uility
Oper ati ng Conpany?

MR. COOPER: It does indeed.

JUDGE HATCHER:  Ckay.

MR CLIZER: Your Honor, alittle
bit nore information is also found in the
addressing footnote too. Page 4, footnote 6. It is
Case WR-2016-0064, hearing transcript volune 2,
pages 113, lines 23 through 25 that Ms. Roth is
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specifically citing to.

These docunents are part of the
comm ssion record in a different case, and she is
just citing to themto support the position or
statenment that she's made in her testinony that
Confl uence has been unable to find traditional bank
financing in the past, which goes directly towards
t he question of Confluence's financial abilities in
this case.

Now, | understand the argunent that
M. Cooper has nade, but that goes to the weight of
the evidence. It is still relevant that they have
been unable to find traditional bank financing in the
past .

JUDGE HATCHER: How is that relevant if
they've promsed or if they've stated that they're
going to buy the utility with cash or equity?

MR. CLIZER: It goes to the general state
of Confluence's overall financial capabilities.
Again, the Commission is free to consider the weight
of that evidence and it nmay determne that there is
very little weight to that evidence, but as to the
guestion of relevance, it's sinply just is this nore
or less likely to address the issue of Confluence's

financial ability. And I would argue that yes, it
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clearly addresses that

JUDGE HATCHER: M.

like to weigh in?

MR, LI NTON:

think M. dizer's nade a good point,

hi s position.

JUDGE HATCHER:

in?
MS. BRETZ:

for all

froma previous case.
don't -- |
KNR - -

strike -- 1
M. Cooper,
footnote 67

MR COOPER:

I ssue.

Li nton, would you
| have nothing to add.
and | support

Wuld Staff |ike to weigh

Staff agrees with Confl uence

t he reasons st at ed.
JUDGE HATCHER: |

do as well. That was
The request by Confluence to

want to state this correctly,

Schedul e KNR-3 and page 4,

Correct.

JUDGE HATCHER:

It is so ordered to

strike that.
Your
MR. COOPER:  Yes.
KNR-4 which is a copy of an OPC brief before the
WD 81661. And

next objection, M. Cooper.

Concerns Schedul e

Court of Appeals in an appea
certainly our -- to say that a brief is argunent, it
shoul d not be evidence in a case.

MR CLI ZER: | don't want to cut off
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M. Cooper here, but I'mactually going to say I|'l
wi t hdraw t hat schedul e.

JUDGE HATCHER: Okay. Problem sol ved.
KNR-4 and page 4, footnote 7 are struck from
Ms. Roth's testinony. And --

MR. CLIZER: Oh, the whol e page?

JUDGE HATCHER: | hope | did not say
that. | nean page 4, footnote 7.

MR. CLIZER. Ch, okay.

JUDGE HATCHER:  And just footnote 7 on
page 4 and schedul e KNR-4.

MR CLIZER: Al right.

MR. COOPER: You weren't w thdraw ng the
whol e page then?

JUDGE HATCHER  Good catch. Thank you.

Okay. M. Cooper, on to your next

request.

MR. COOPER: (kay. So Schedul e KNR-5
which is -- again, it's a -- it's simlar to our
earlier situation. |It's an excerpt froma -- froma

prior hearing transcript, again, wthout any evidence
that it reflects or represents financing plans for
Confl uence Rivers.

MR CLIZER. Well, at the risk of being

overturned again, | would raise the exact sane
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argunent | did previously. She is citing to this to
support the statenent nmade in her testinony and it is
record that has been included in past cases and | see
no reason why she should not be able to cite to it to
show t hat what she's saying is accurate.

JUDGE HATCHER: Can you point ne to the
line on Schedule KNR-5 that's at issue, or lines?

MR. CLIZER. According to the footnote,
it would be lines 1 through 6 of page 426.

JUDGE HATCHER: Ckay. This is froma
case fromtwo years ago? Can you briefly summari ze
why it's relevant?

MR CLIZER Well, the statenent nmade in
the testinony that's being supported is that the
owners of CSWR have been willing to put on -- put up
personal collateral to secure traditional bank
fi nanci ng.

MR. COOPER: And, your Honor, there's
been testinony that the owners identified there are
not the owners of the conpany today.

JUDGE HATCHER: | have a problemw th the
partial transcript and a problemw th it being from
anot her case froma couple years ago. | find that
hard to bootstrap that relevance. |I'msorry, |I'm

going to sustain M. Cooper's objection and strike
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Schedul e KNR- 5.

MR CLIZER It's --

JUDGE HATCHER: And footnote 8 on page 4.

MR. CLIZER: Wbuld the Conm ssion be
willing to just take adm nistrative notice of the
entire transcript fromthat case? | nean, the
transcript speaks for itself. Again, they're nore
than willing to argue what they want about it, but
it's just commi ssion records.

JUDCGE HATCHER  To summari ze, you want to
put evidence from several years ago that the
t hen-owners of one or nore of these utilities either
weren't willing to put their personal assets up or
ot herwi se had sone type of financial difficulty?

MR. CLIZER: | would argue that goes to
the determ nation of Confluence's ability to neet the
financing criteria. Again, others m ght disagree
with that and the Conm ssion can interpret the weight
of that evidence through the briefs. |'mjust asking
for the evidence to be presented, and this is, as |
said before, comm ssion records.

JUDGE HATCHER: We're still on the fourth
request by M. Cooper?

MR. CLIZER: Page 4, footnote 8

bel i eve --
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JUDCGE HATCHER  Ckay.

MR. CLIZER. -- unless -- sonebody
correct ne.

MR. JOHNSON: That's correct.

MR. CLIZER. That's what | thought.

JUDGE HATCHER: I'msorry, I'mgoing to
sustain M. Cooper's objection. If | did not already
state, then Schedule KNR-5 and footnote 8 of page 4
of Ms. Roth's surrebuttal testinony is struck.

MR. COOPER: Judge, the last itemhas to
do with a piece of prefiled testinony that was
offered in a different case, WA-2019-0185. It was
not admtted into evidence into that case because the
Wi t ness was not there to stand cross-exam nati on.

And now it's being offered | assune as evidence as a
schedule to Ms. Roth's testinony in a different case,
in this case, along with as you can see -- really
there's probably -- yeah. Along with lines 1

t hrough 16 on page 9 of the testinony.

W just don't believe that again,
testinony froma different case, testinony that was
never admtted into evidence in that case should now
be evidence in this case wthout the w tness
appeari ng.

MR. CLIZER. Excuse ne. Once again, |'d
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start off by sinply saying that Ms. Roth was free to
make her determ nation or form her opinion based on
the testinony that's been offered. And as for --
we're not actually offering it to prove the truth of
the matter asserted either. W are nerely offering
it to showthat there's a simlarity of behavior
that's been exhi bited across nultiple cases.

VWiile | can't cite to specific case |aw,
| believe that that is generally recogni zed exception
to hearsay rule, at least as far as -- well, I'm
fairly certain it is in at least crimnal cases, kind
of pattern of behavior. | can't say that |'ve seen
t hat extended to civil cases necessarily.

MR. COOPER: Whether that is or isn't the
case, what we have here is not testinony fromthe
prior case.

JUDGE HATCHER: Would Staff |ike to weigh
in?

M5. BRETZ: Well, we believe that
M. Francis' testinony -- or the referrals to
M. Francis should be admtted, and we agree with
Confl uence that we have no opportunity to
cross-exam ne M. Soukenik. It should be -- it
shoul d be taken out too.

JUDGE HATCHER: M. Linton?
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MR. LINTON: Yeah. This objection
strikes me as very simlar to Staff's prior objection
regarding M. Francis in which the judge overrul ed
the objection. M. Ross -- Roth is capable of using
testinmony that apparently has an affidavit with it as
supporting her opinion.

M5. BRETZ: Judge, if | mght add, this
is a-- M. Soukenik's testinony is in a different
case and it seens perhaps that it's nore simlar to
your -- to your rulings on the other two, the
transcript rulings.

JUDGE HATCHER: | woul d have to agree.

We have rules just as | was -- | was talking with
M. Cooper earlier on his request to bring back

M. Cox. W have rules setting out all of this
testinmony prefiled and rebuttal in order to try and
get as nmuch information to the comm ssioners as
possi ble but in an orderly manner.

I'"'mgoing to have to sustain M. Cooper's
obj ection and strike Schedule KNR-8 as well as
lines 1 through 16 of page 9 of Ms. Roth's
surrebuttal testinony.

kay. | think we are now back to the
original question. Wth Staff's and Confl uence

Ri vers' five objections handl ed, does anyone have any
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ot her objections to the adm ssion of Exhibit 200,
both public and confidential versions?

Ckay. As so anended, it -- seeing no
obj ections, as so anended, it is admtted on to the
heari ng record.

(OPC Exhi bits 200 and 200C were received
into evidence and nade a part of this record.)

M. Cizer, the witness is yours.

MR. CLIZER. | believe |I already tendered
the witness for cross, but just in case, | tender the
Wi t ness for cross.

JUDGE HATCHER: My m stake then. Cross.
We are continuing with the pre-agreed-to order and we
Will turn first to the Lake Perry Lot Owners.

MR. LINTON: | have no questions, your
Honor .

JUDGE HATCHER And Staff?

CRCSS- EXAM NATI ON BY MS. BRETZ:

Q Good norning, M. Roth.
A. Mor ni ng.
Q Wul d you pl ease describe OP-- OPC s
i nvestigation of the Confluence application.
A. Can you be nore specific?
Q Vell, let's just speak generally. Wat

was your process in witing your surrebuttal
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testi nony?
A. My surrebuttal testinony is in response to
the rebuttal testinony of the Association w tnesses.
Q Who did you speak with?
A. In regards to?
Q I n preparation of your surrebuttal

testi nony, did you speak with anybody?

A. Speci fic--

Q Speak with anybody at Confl uence?
A At Confl uence?

Q Uh- huh.

A About - -

Q About this --

A. -- the association testinony?

Q Yes.

A No.

Q Did you speak -- did you speak with
M. Francis?
A No.
Did you speak with M. Justis?
No.
M. DeWIde?
No.
M. Sayre?
No.

> O » O >» O

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

260



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WA- 2019- 0299 Vol . 1V

Q M. Cox, M. Thomas?

A No.

Q Did you speak with anybody on staff?

A No.

Q Did you visit the site?

A No.

Q Did you attend the | ocal public hearing in

Perryville?

A | did.

Q You were there?

A Uh- huh.

Q Ckay. What kind of investigation did you
do of the |ot owners' proposal?

A. | just read through what they had fil ed.

Q Did you do any investigation of the

Confl uence application?

A. |'ve just read what's been filed in
t esti nony.

Q Are you famliar with the term "desk
revi ew'?

A No.

Q You' ve never heard that ternf

A. | have not. Sorry.

Q kay. If | represented that that neans

that you relied totally on previous research, there
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was no i ndependent data collection or investigation
of your own, does that -- does that sound |ike a
reasonabl e definition of it, considering what the
termis?

A. | wote ny testinony based on what has
been filed in the case. That's what | revi ewed.

Q So you did no independent investigation?

A. | did ny own reading; | think that's

i ndependent and ny own anal ysis based on what | read.

Q Ckay. I n making your reconmendation did
you consi der the property rights of the owners?

A. Can you clarify what you nean by that.

Q Well, the owners, sellers of this system
clearly had property rights in their utilities,

woul dn't you say?

A State that one nore tine, |I'msorry.

Q The sellers of the utilities.

A Yes.

Q They have property rights in their
systens?

A Correct.

Q So what woul d you say those property

rights include?
A. Are you asking ne if they have the right
to sell their systen?
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Q | guess in a roundabout way.
A. | believe that they do, yes.
Q So did you consider that right when you

were preparing your testinony?

A Yes. But it's also been stated | think
that if the sale does not go through, they don't have
to sell. They will continue operating the system
based on sone statenents and a notion to strike at
the town hall neeting that was hel d.

Q What consideration did you give of the

property owners rights to sell the systenf

A. | don't know what you nean by t hat
guesti on.

Q Well, did you weigh it against other
aspects like the local control issue or the financing
i ssue?

A. | think it's very inportant that the | ot

owner s associ ati on has done a trenendous anount of
wor k and has shown interest in al so purchasing.
Whet her they succeed in that if this does not go

t hrough is another story, but | just think that

that's sonething that should be consi dered.

Q The | ot owners you're tal king about ?
A. Yeabh.
Q Their interest should be consi dered?
Tl GER COURT REPORTI NG, LLC 263

WAV Tl GERCR. COM 573. 999. 2662



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WA- 2019- 0299 Vol . 1V

A Uh- huh.

Q And the property rights of the seller
shoul d be consi dered too?

A (Wtness nodded head.)

Q Ckay.

A Yes.

Q To you, what is the purpose of the not

detrinmental to the public interest standard? Wat
does that mean to you?

A. Not detrinmental. |f there's a cheaper
option available or -- clearly the public has stated
that they do not want Confl uence to purchase the
system | think that's, right there, stands up to
t hat .

Q So to you, cheaper neans better?

A. No, not necessarily, but | think that
t hey' ve shown that they're very capable. They have
i ndi viduals who currently help out with the current
owners, So.

Q But you're aware that the | ot owners do
not have a contract to purchase the systenf

A. They have submitted an offer, but no, |
don't believe there's a signed contract between the
parties, no.

Q kay. Wuuld you agree that the purpose of
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that standard, |'m speaking of the not detrinental to
the public interest standard, is to ensure the
continuation of adequate service to the public?

A Yes. And | think the | ot owners have
shown that they can probably do that too.

Q Do you believe that Confluence doesn't
have the ability to run the systens?

A. | think that they have do the ability, but
| think the public has stated what they want.

Q So that's the overriding concern for you
is what the public has stated?

A. | think that they have stated that, they
have put a trenendous anount of work together to show
a busi ness plan and what their intentions are, and |
think that they will be capable of running it
t hensel ves.

Q Were you involved in a prior case with
Confl uence; it's a case nunmber Ww 2018-0116 whi ch
i nvol ved the transfer of about nine CCNs to

Conf | uence?

A. | reviewed stuff on that case, yes.

Q kay. Did you provide testinony in that
case?

A. That's what |I'mtrying renenber. | don't

think that | did on that case.
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Q But you're aware of the case generally?
A Yes.
Q And you're aware that OPC entered into a

stipulation in that case?

A Yes.

Q And you're aware that in that case OPC
basically stated that Confluence has the -- the TM,
t he technical, managerial, and financial facilities
to operate these systens?

A. Yes. But none of those systens al so had
other interested parties | don't believe in
pur chasi ng them and who have intervened in the case
such as the ot owners in this case.

Q And so you believe that the | ot owners
intervening in this case nakes it a different
situation in that their voice should be heard?

A | do.

Q One nonent please. So is it OPC s
position that if another interested party is
interested in purchasing the systens and is going to
pay probably less than the contracted price, that
those -- that the Conmm ssion should award the system
to the other -- I'mstating this very -- let ne start
over on that.

A. Sur e.
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Q Sois it OPC s position that if another
interested party other than the applicant is
interested in the systens and is offering |ess than
t he applicant, that the Conmm ssion should consider

awarding CCNs to the other party, not the applicant?

A. | think that all parties should be
consi dered and reviewed, not just -- even if it is
just a lower offer, I -- 1 think that everyone should
be considered. | think that's fair and it is in the

public interest, that's the whol e standard, and the
public wants to purchase the systens.

M5. BRETZ: That's all we have. Thank
you.

JUDGE HATCHER: Thank you. And
Confl uence Rivers?

MR. COOPER: Thank you, your Honor.
CROSS- EXAM NATI ON BY MR, COOPER:

Q Ms. Roth, in your testinony you describe

t he bank financing commtnent that you believe that
t he association or the Lake Perry Service Conpany has
to be at a possible fixed rate of 3.65 or 4.45.

Correct?

A. Yes. That's what | restated based on the
| etter.
Q And what you're referring to then, again
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based upon the letter, is a $300,000 |oan that would
be secured by a $300,000 CD that would be placed with
t he same bank. Correct?

MR. CLIZER: Just where exactly in her
testinmony, just so | can follow al ong.

MR COOPER: Sure. |It's surrebuttal,
page 4, lines 6 to 11

MR. CLIZER. Thank you. Sorry to
i nterrupt.

THE WTNESS: Sorry. Can you repeat your
guesti on?
BY MR COOPER:

Q Sure. And do you have that testinony in
front of you?

A | do.

Q So in line 7 through 11 you tal k about
First State Community Bank provided a comm t nent
letter on May 3rd of 2019. And by the way, | take it
you | ooked at that commtnent letter. Right?

A. | did | ook at that, vyes.

Q And it was a commtnent for 60 days. |Is
t hat correct?

A. Subj ect to check. | amnot positive on
t hat .

Q But the letter is in evidence already,
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isn't it? It's attached --
A | believe.

Q -- to your testinony?

A Yeah.

Q So while we're there, so you're talking
about a $300,000 loan that's secured by a $300, 000
certificate of deposit that would be placed at the
sane bank. Correct? And then you reference, you say
fixed interest rates of 3.65 and 4.45 percent were
provi ded by the bank at the tine of the letter.
Correct?

A Correct.

Q Now, woul d you agree with ne that in order
to get the noney for the CD, the Lake Perry Service
Conpany is promsing to pay interest to their
i nvestors. Correct?

A | believe that's correct.

Q And M. Justis says that the average

rate of return to be paid to those investors is

about 7.5 percent. Correct?

A. Can you point ne to where that is?
Q | can. Do you have his testinony there
with you?
A | do.
Q Ckay
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JUDCGE HATCHER  You're referencing the
Justis testinony?
MR. COOPER: This will be the Justis

testi nony, rebuttal testinony, page 10, lines 7 to 8.

THE WTNESS: Yes, that's what he states.
BY MR COOPER:
Q kay. So in order to get this |oan, the
Lake Perry Service Conpany's not only going to pay
interest to the bank, the 3.65 or 4.45 that you

nmenti oned, but they're also going to pay about 7.5

percent to the investors that provide the CD doll ars.

Correct?
A And | also believe it states that they
expect the CD to return, produce a return of two and

a hal f percent.

Q Correct. So that'll offset alittle bit.
Ri ght ?

A Correct.

Q But ultimately would you agree with

M. Justis that the effective interest rate for
t hat $300, 000 | oan is 8.65 percent?

A. Consi dering the percentages that we just
di scussed, yes.

Q kay. And to get to 8.65, you have to

take into account the return on the CD, correct, as
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you just nentioned?

A Correct.

Q O herwi se the interest rate woul d be
sonet hing over 10. Correct?

A. Ri ght.

Q Now, it was kind of mentioned in our
earlier discussions about the objections, but you
i ndicate that the owners of CSWR have never been
willing to put up personal collateral to secure bank
financing. Correct?

A. That was what | had in testinony, yes.

Q And is it your understanding that under
the current ownership, Confluence R vers' owners have
utilized equity to make the purchases of the nine
wat er and nine sewers systens that the conpany
currently owns?

A. That's ny under st andi ng.

Q And is it your understanding that
Confluence Rivers plans to purchase the assets of
Port Perry using equity as well?

A. That's ny under st andi ng.

Q And within the conm ssion ratenaking

process, is there any guaranteed return on equity?

A. State that one nore tine.
Q Wthin the Public Service Comm ssion
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r at emaki ng process --

A Uh- huh.

Q -- is there ever a guaranteed return on
equity provided by the Conm ssion?

A No guar ant ee.

Q Right. So within the - within the case we
may set a target amount for equity, but ultimately
whet her the sharehol ders earn that or not depends
upon events. Correct?

A. | think that's fair, yes.

Q And they don't have an opportunity to go
back and collect nore if they have a | ower return on
equity in practice than was targeted in the case.
Correct?

A Correct.

Q Now, in tal king about past financing, you
al so recount sone past rate cases and interest rates
| believe within your testinony itself. And the |ast
case for a CSWR affiliate was the Indian Hlls rate

case. Correct?

A. Can you flip nme back to ny testinony
pl ease.

Q Sure.

A. Page 4 and 57

Q Correct.
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A Yes. The last one that | discuss is
Indian Hills.

Q And | believe you state in your testinony
that the conpany's proposal was rejected by the
Comm ssion. Correct?

A Correct.

Q And woul d you agree with ne that in place
of the conpany's proposal, what the Conmm ssion used

was an interest rates of 6 percent?

A | have 6.75 in mnmy footnote.

Q kay. We'll go with that.

A Ckay.

Q Now, in terns of rates for past affiliates

or affiliates of CSWR, did you conpare the anmount of
i nvestnment in those rate cases per custoner as to the
anount of investnent or repairs that are being

estimted by the conpany in this case per custoner?

A. | haven't conpared that, no.
Q And if you were going to | ook at or
project rates, that would be -- that would be

I nportant to know, wouldn't it?

A Yes.

Q Now, and | think you said this already,
you acknow edge that the Lake Perry Service Conpany

has no contract to purchase the Port Perry assets
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today. Correct?

A. No. | don't believe there's a signed
contract.
Q And maybe you got to this with the staff

guestions, but you haven't inspected yourself the
Port Perry water and sewer facilities, have you?

A | did not go on site and | ook at
facilities, no.

Q So you personally don't have an opinion as
to the current condition of those facilities.
Correct?

A No. It's ny understanding they're in
conpliance fromwhat |'ve read.

Q Now, again in your testinony, | believe
you express an opinion that a purchase price greater
than the net original cost mght be detrinental to

the public interest. Correct?

A. Can you point ne to ny testinony?
Q Yeah. Pages 5 and 6.
A. Yes. | state that | was concerned with

t he purchase price being excessive conpared to
staff's rate base.

Q Right. Now, it's not uncommon for
purchases of utility assets to be at prices greater

than net original cost, is it?
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A No.

Q And you woul d agree with ne that
ultimately in a rate case, the rate base would |ikely
be set at a net original cost anount?

A Yes.

Q And there's no proposal in this case to do
anything different. Correct?

A Correct.

Q So there's no proposal under the new
nonviable utility rule to do anything other than net
original cost. Correct?

A. Not under the nonviable utility rule, no.

Q Are you famliar with any rate case in the
past where recovery of an acquisition prem um was
all oned by the Comm ssion?

A. Not off the top of ny head.

Q So ultimately, regardl ess of the purchase
price, it's likely that the net original cost would

be used in a future rate case, correct, to set rates?

A. It's possible.

Q Just possi bl e?

A Can you --

Q Not |ikely?

A -- re-- restate your question for ne

pl ease.
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Q Yeah. Whuld you agree that it's at |east
likely that in a future rate case, that the net
original cost would be used for the purpose of
setting rates as opposed to the purchase price?

A. Typically in the past that's been Staff's
position. And as | stated here, ny concern was that
Staff had not nade a recomrendation at the tine that
| wote ny testinony. So that was ny nmajor concern
with the purchase price being so high over, that the
utility could cone back in a future rate case and
reguest an acquisition prem um not necessarily to
the nonviable utility standard statute.

Q Now, let's see. You also state in your
testinony, | think this is on page 8, that the Port
Perry water and sewer systens do need i nprovenent,
but if they were purchased by the association or --
or the Lake Perry Service Conpany, they would be done
at a much lower cost. |Is that correct?

A That's what the association has indicated
i s ny understandi ng, yes.

Q But, and | don't believe you were here
late in the afternoon, but | think M. Sayre
acknow edged that his report projects the possible of
t he $670, 000 of inprovenents. |s that consistent

wi th your understanding fromhis testinony?
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A. Can you point nme to his testinony?
Q I"'mnot sure that | can. Let's start with
this. |In nmaking your statenent, what anount of

i nprovenents did you think were being proposed or
estimted by the Lake Perry Service Conpany?

A. My understanding is that they have the
initial noney set aside for the initial inprovenents.
|'"mnot sure if that's an HC nunber, so | don't want
to --

Q That' s okay.

A -- state the dollar anmount, but in --
within five years they had planned to invest nore
noney whi ch considered |arger dollar anounts in the
busi ness pl an.

Q Right. Do you have M. Sayre's testinony
in front you?

A | do.

MR, CLIZER: While she's getting there,
Judge, for the sake of the record --

MR LINTON:  Not hi ng.

MR, CLIZER: -- nothing in the Sayre's
report is confidential, just if that hel ps answer.

THE W TNESS: Thank you.
BY MR COOPER

Q If you'll turn to, let's see, Schedule

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

277



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WA- 2019- 0299 Vol . 1V

CW5s-1 in that testinony.

A You said CO\5-1?

Q Uh- huh.

A Ckay.

Q And then a few pages back you'll see

prelimnary engineering report sunmary.

A | did not print that copy.
Q Ckay.
A. | didn't print the full schedule |I don't

believe. Sorry.

MR. COOPER: May | approach the w tness,
your Honor?

JUDGE HATCHER:  Yes.

THE W TNESS: Thank you.

JUDGE HATCHER: M. Cooper, rem nd ne
whi ch schedul e we're on.

MR COOPER We're on CW5-1 and within
that, the prelimnary report.

BY MR COCPER:

Q And do you have before you the page that
starts with 4.0, Estimates of Probable Cost and
Ti m ng?

A | do.

Q And you'll see down there estinates

nunbers. Right? 30,000, 450; 100; 10,000; 30, 000,
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and then if you flip that page over, you'l
see 50,000. Correct?
A Correct.
Q And woul d you agree with ne that those

estimtes add up to 670,000, or if you have a

better --

A Appr oxi mat el y.

Q Approximately. And is this the first tine
you' ve | ooked at those nunbers?

A | may have seen themin the business plan.
Excuse ne. |I'msure |'ve skimred through the

prelimnary engineering report, but | can't say for
sure that | read it specifically on this page.

Q And are you aware that the conpany's
estimate of repairs is $295, 0007

A Can you point ne to where that is?

Q Vell, let's just start with this. | take

it you're not aware of that?

A No. | know Il've read it, but I want to
| ook at it.

Q Do you have M. Cox's surrebutta
testinony in front of you?

A | do.

Q Coul d you turn to page 10 of that
t esti nony.
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A Yes.
Q And at line 22 to 23 and then flipping
over really just to the first part of the line 1 of

t he next page.

A And al so included on the schedules JC 1C
and 2C?

Q Correct.

A | do, but | have a concern about that.

Q But here's ny -- here's ny question. So

obviously you're not terribly famliar with these
nunbers. We've had to work our way through them --
A No. | just want to verify what |I'm

| ooking at before | answer.

Q But your testinony says | think that they
woul d be done -- inprovenents woul d be done at a much
| oner cost by the Lake Perry Sewer -- or Service

Conpany. Fromthe evidence it doesn't |ook |ike

they'lIl be at a | ower cost, does it?

A | also am aware that there was anot her
seven -- nuch higher figure originally from
Confluence, so. | wasn't here for the testinony

yesterday afternoon, so | can't speak too nuch to the
engi neering and everything. And |I'm not an engi neer,
so.

Q kay. And it sounds |ike you haven't

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

280



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WA- 2019- 0299 Vol . 1V

really taken a detailed | ook at either one of these
proposals for inprovenents. Correct?

A. | have | ooked at them |'mnot saying |
haven't | ooked at them | have concerns regarding
the water estimated cost of the nunmbers |listed here.

Q But -- but you haven't -- as you said,

you' re not an engi neer.

A | am not an engi neer.

Q You haven't | ooked at the facilities.

A. | have not | ooked at the facilities.

Q Did you say you had no opinion, personal

opinion as to the condition of the facilities.
Correct?
A. | am under the understanding that they are

in conpliance.

Q But -- but you haven't |ooked at them
Correct?

A No. | have not | ooked at them

Q So you have no opinion as to whether

they're in conpliance or not. Correct?

A. | guess not from/l ooking at them just
fromwhat |'ve read.

Q Now, in your testinony you discuss the
issue as to whether other utilities are available to

provide simlar service within the Port Perry service
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area. Correct?

A. Can you state that one nore tine.

Q | said in your testinony you discuss the
i ssue as to whether other utilities are available to
provide simlar service within the Port Perry service
area. |s that correct?

A Are you referring to where |I' mdiscussing
Staff's review?

Q Yes.

A Yes.

JUDCGE HATCHER Wul d you state the page.
MR. COOPER:. Page -- page 10, lines 8

to 21.

BY MR COOPER

Q Actually that may -- well, where are we
here. Yeah. So you found that spot in your
testi nony?

A Yes.

Q Ckay. Now, there's currently only one
utility available to provide water and sewer service
in the Port Perry service area. Correct? That's the
Port Perry Service Conpany?

A. That's who's providing service, yes.

Q And so currently there's no other utility

avail able to provide simlar service. Correct?
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A. That is who has the CCNs to provide the
service, yes, that's ny understandi ng.

Q Right. But if you tried to contract with
soneone to provide you water and sewer service, it
woul d have to be the Port Perry Service Conpany.
Correct?

A Correct.

Q And you woul d agree that having a water
and sewer systemin the Port Perry service area
pronotes the public interest. Correct?

A Correct.

Q So you woul dn't suggest that the public
woul d be better off without a water and sewer system
Correct?

A Correct.

Q Now, you say that Staff seens to ignore
that there is another available utility to provide
simlar service. |s that right?

A | amexplaining that Staff is ignoring, in
my opinion, that the | ot owners association is also
an interested party and that has intervened in this
case, and that they are only |ooking at the
applicant. They state that they | ook at whet her
other utilities are available. And the |Iot owners

associ ation has forned the Lake Perry Service
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Conpany, so | believe that they are other -- they are
anot her option to purchase the systemto operate
them That's what |I'mstating there.

Q But you refer to themas a utility,

correct, another available utility?

A Correct.
Q And they're not a utility today, are they?
MR CLIZER. |'mgoing to object for
calling for a legal conclusion. | nmean, are we

getting into the definition of what a utility is and
whet her or not --

MR. COOPER: Well, we can do -- we can do
this differently, your Honor.
BY MR COOPER:

Q How about this. Does the Lake Perry
Servi ce Conpany own any water or sewer system assets
t oday?

A No.

Q And you' d agree they don't operate any

today either. Correct?

A Correct.

Q Now, you al so make sone allegations as to
why the Port Perry owners wouldn't talk to the
associ ati on about the sale of the Port Perry assets

and tal k about them havi ng been advi sed by BCSWR
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attorney. Wat attorney are you referring to?
A Can you point ne to the line on ny
testi nony?
Q Sur e.
JUDGE HATCHER  Line 17 and 18 --
MR. COOPER:  Yeah.
JUDGE HATCHER: -- page 10.
THE WTNESS: Hold on just a second
pl ease. On page 13 of nmy testinony | al so kind of
summari ze that | know there was a letter from
M. Janmes Beckeneier, attorney for CSWR sending a
letter to M. DeWlde ordering himto stop
interfering with CSWR s contractual agreenment with
Port Perry.
BY MR COOPER:
Q Your reference to an attorney at that

point is just to the Beckeneier letter?

A. That there, yes.

Q Ckay. And that's what you're referring to
on page 10 then in lines 16 to 18 as wel|?

A. | amrestating what has been previously
sai d.

Q So you don't have any -- any persona

knowl edge beyond what's been previously sai d?

A No. |'mjust stating concerns that have

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

285



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WA- 2019- 0299 Vol . 1V

been brought up in the case.

Q Are you aware that the Port Perry owners
are represented by M ke Pendergast?

A. That's ny under st andi ng, yes.

Q kay. And in your experience is

M . Pendergast shy about expressing his opinion about

t hi ngs?
A No.
Q Okay. Now, noving forward, you al so quote

to M. Dr. DeWlde's statenents that denial woul d
reward citizens for their efforts by maintaining
their water and sewer services within their control

Correct? | think that's on page 13 of your

t esti nony.
A Are you referring to lines 11 through 14?
Q Yes.
A. | state, as M. DeWlde states in his
rebuttal testinony, the Conm ssion will gain

experience in this alternatives for making judgenents
in future cases, and the citizens will be rewarded
for their efforts by nmaintaining their water and
sewer services within their control

Q "' m curious about your use of the phrase
“maintaining their control."” You' d agree with ne,

woul dn't you, that neither the Lake Perry Lot Oaners
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Associ ation nor the Lake Perry Service Conpany own
those Port Perry Service Conpany assets today?

A. They do not own those assets.

Q And the conpany, the entity, Port Perry
Servi ce Conpany, has apparently owned those assets
since 1973 or so?

A That's ny understandi ng, correct.

Q And presunmably the Port Perry Service
Conpany has had control over those assets since 1973.
Correct?

A Correct.

Q Subject to the regulation of the Public
Servi ce Conmm ssi on?

A Correct.

Q And you would agree with ne, if Confluence
Ri vers were to purchase those assets, they would
continue to be owned and operated subject to the
regul ation of the Public Service Comm ssion?

A Correct.

MR. COOPER: That's all the questions |
have.

JUDGE HATCHER: Thank you. Are there any
guestions fromthe bench?

COW SSI ONER HALL: None here.

COW SSI ONER KENNEY: | have none.
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Sorry.

JUDGE HATCHER: Then | believe that wl|
take care of the testinony for Ms. Roth. Yes? Onh,
|"msorry. Redirect.

MR. CLIZER. Thank you, your Honor.

MR. COOPER: Your Honor, one point.

Ms. Hernandez tells nme that the prelimnary report
that | referenced earlier, | had referenced as CA\5-1
and apparently | don't think there's a nmark on the
page, but it's CA5-2, so | apol ogize for that.

JUDGE HATCHER: M. d i zer.

MR. CLIZER: Al right. Thank you.

REDI RECT EXAM NATI ON BY MR CLI ZER

Q Al right. | have very little redirect,
so don't worry.

A Ckay.

Q W were kind of -- you had a conversation
with M. Cooper just now regarding the conpeting cost
estimates that have been put forward in the various
engi neering reports. And I'mgoing to try and nake
an effort here to nmake sure | don't say anything
confidential, but just to kind of wal k through the
tinmeline here, when you were filing your surrebuttal
testi nmony describing that the Confluence -- sorry --

the | ot owners coul d perform engi neering cheaper, you

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

288



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WA- 2019- 0299 Vol . 1V

were relying on the cost estimates in the rebuttal

testinony of, | believe, Chad Sayre. |Is that right?
A Correct.
Q kay. And then Josiah Cox filed
surrebuttal testinony that had a different nunber?
A Yes.
Q kay.

MR. COOPER: | object to the
characterization of that question. | don't think
M. Sayre has any estimate -- well, never m nd.

| apol ogize, M. Cizer; | should not have done

t hat .
BY MR CLI ZER

Q Is there any reason to assune that
M. Sayre's nunber or rather the estimtes provided
in M. Sayre's prelimnary engi neering report woul d
necessarily be the costs if the lot owners were to --
sorry -- the cost to rehab the systemif the | ot
owners were to take control ?

A. | think the nunbers coul d change.

Q That's all. Al right. There was al so
extended bit of discussion regarding the bank
financing, the testinony you had regarding
Confl uence's bank financing and conparing that to the

financing that the ot owners had tal ked about. And
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| think at sonme point they established that the | ot
owners ultinmte wei ghted average cost of capital
according to M. Justis's was sonething in the nature

of 7 or 8 percent. Do you recall that?

A Yes.

Q Ckay. And we've already established that
Confl uence is purchasing the systemw th an infusion
of equity?

A Correct.

Q I n your experience dealing with water

cases, is the cost of equity usually higher or | ower
t han the cost of debt?

A Usual ly it's higher.

Q Do you have happen to know off the top of
your head what Confluence has sought with regard to
cost of equity in past cases?

A. | believe they've been awarded anywhere
from1ll to 12 percent in other cases.

Q Al right.

A On -- on rate cases.

MR. CLIZER: Thank you. And then

finally, -- you know what, | don't even need to ask
that question. | have no further questions. Thank
you.

JUDGE HATCHER: Thank you, M. Ci zer.

TI GER COURT REPORTI NG LLC 290
WAV TI GERCR. COM  573. 999. 2662



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WA- 2019- 0299 Vol . 1V

Ms. Roth, you are excused.

THE W TNESS: Thank you.

JUDGE HATCHER: And our last witness is
Richard DeWl de. Please conme to the w tness box.

(Wtness sworn.)

JUDGE HATCHER: Thank you. Pl ease be
seated. Lake Perry Lot Owners, your w tness.
Rl CHARD DeW LDE, being sworn, testified as foll ow
DI RECT EXAM NATI ON BY MR. LI NTON:

Q Good norning, M. DeWlde.

A. Good nor ni ng.

Q Pl ease state your nane for the record.
A Ri chard DeW | de.

Q And by whom are you enpl oyed?

A. |"mactually self-enployed. [|'ma

certified public accountant in Perryville, Mssouri.

l"'m-- so |I'mself-enpl oyed.
Q And who are you here on behalf of?
A. The Lake Perry Lot Omners Associ ation.
Q Did you prepare or cause to be prepared

what has been marked as Exhibit No. 308 for this

case?
A | have.
Q Do you have any changes to nmake to that?
A | do not.
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Q If I were to ask you those questions
t oday, would your answers be the sane?

A. Yes, they woul d.

Q Do you believe that the testinony
guestions and answers as well as the schedules are
true and accurate to the best of your understandi ng,
know edge, and belief?

A | do.

MR. LINTON: Wth that I would offer
Exhibit 308 into evidence and tender the wi tness for
Cross-exam nati on.

JUDCGE HATCHER: Are there any objections
to the adm ssion of Exhibit 3087

MR. COOPER: No objections. Just a
gquestion. Was M. Sayre, what was his exhibit
nunmber? W had that as 308, but we may be in error.
Ckay.

MR. LINTON: The court reporter gave
nme 308.

JUDGE HATCHER: | al so have 308. 309 --

MR. LINTON: We need to nmake this 309.

JUDGE HATCHER: Let the record refl ect
and the court reporter to please note that Richard
DeW !l de's rebuttal testinony being offered as an

exhibit wll be marked Exhibit 3009.
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Thank you, M. Cooper. Are there any
objections to the adm ssion of Exhibit 309 on to the
hearing record? Hearing no objections, it is so
adm tted.

(Lake Perry Lot Omners Association
Exhi bit 309 was received into evidence and nade a
part of this record.)

JUDCGE HATCHER: Pl ease conti nue.

M. Linton, go ahead.

MR. LINTON: | believe |I've already --

JUDGE HATCHER: Oh, I'msorry. You
tendered the w tness.

MR. LINTON:  Yeah.

JUDGE HATCHER: | got caught up naking
sure we were on the right nunber.

W'l |l continue with our predeterm ned
|ist for cross-exam nation. Public Counsel,

M. Cizer, you' re up.

MR. CLIZER: Thank you, your Honor.

CROSS- EXAM NATI ON BY MR CLI ZER:

Q Good norning, M. DeWlde. D d I
pronounce that correctly?

A. Yes, thank you. Good norning.

Q kay. You have a copy of the surrebuttal

testinony of M. Josiah Cox in front of you?
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A The surrebuttal ?

Q Yeah.

A. Yes, | do.

Q Can you turn to page 6 if you find it,
when you find it.

A | have it.

Q Al right. There's a table on page 6 and

| am focused on the third row as it appears on that
table, the first colum of which reads, Deened by
M ssouri Departnent of Natural Resources to have
technical, managerial, and financial ability to
operate M ssouri water and sewer systens.
Do you see where |I'mreferring to?

A. | do.

Q In the far right colum, the third colum
it says, Neither LPOA, LOA, nor LPOC holding permts

to provide water or sewer services in the state of

M ssouri. Right?
A That is correct.
Q Now, the | ot owners have received

aut hori zation from MONR to provi de water services.
Correct?

A W have.

Q kay. And in that sane table, the

i mmedi ate next row, Organization and experience
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constructing and mai ntai ning and operating M ssouri
wat er and sewer systens. In the far right colum it
says, Neither LP-- LPOA nor the Lake Perry Service
Conpany currently or in the past have owned or
operated water or sewer systens. Correct?

A That is correct.

Q You do however have comm tnents from
i ndi vi dual s who have operated systens and, in fact,

have operated this systen?

A You are correct.
Q Al right. Has the Lake Perry Service
Conpany or the | ot owners association, |'m not

sure which technically a party woul d be

responsi ble for this, secured the necessary financing
for the $300,000 CD that was going to be used to
initially fund the purchase of the Port Perry systenf

A. Have we secured -- have we secured it, is
t hat your question?

Q Yes.

A W have a commitnent letter fromthe bank.
| personally have gone to the bank to di scuss whet her
or not we could obtain sonme financing to purchase
this Port Perry Service Conpany. And in the
conversation with the individuals that are at the

hone office at First State Community Bank, they
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nmentioned to nme that they would get ne a commi t nent
letter at that tinme that would state that if we could
rai se $300, 000 wi thin our organization, our | ot
owners, and then use that as security on a CD or buy
a CD and then use the CD as security, that they would
continue with that.
Now, | do -- | amaware that that's

a 60-day conmtnent that was at the tinme that we
initially put that together.

Q And have you been able to secure
commitnents with any organi zation to fund
t hat $300, 000?

A Currently have $252, 000 worth of
i ndi vidual s that have agreed. | also -- | also had a
conversation with several others that are interested.
The total anmount that they're interested in
contributing, |I don't have the nunbers yet. But | do
have one other individual that is a | ot owner that
has nentioned whatever the shortfall is, that he wll
make that up.

Q Have you revi ewed the testinony provided
by the comm ssion staff in this case?

A | have.

Q Do you agree that conm ssion staff have

careful ly considered the proposal to purchase this
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system that has been made by the Lake Perry Lot

Omers Associ ati on?

A. | do not believe they gave careful
consideration to our proposal. | do know that we do
not have a signed contract, |I'maware of that, but |

do believe we're a viable option and | do not believe
that they've taken that seriously.

Q You just nentioned the not having a signed
contract. | believe in the testinony of -- sorry.
Hang on one nonent. Do you have an understandi ng of
why -- or do you have -- do you have an opinion as to
why there is not a signed contract at this point?

A | do have an opinion. | know M chae
Yamitz very, very well and we've had di scussi ons at
various tinmes on different itens. He had cone to ne
to let me know that there was a signed contract on
this. And at the tine | nentioned that, you know, we
may be interested in purchasing also, and he acted as
t hough that woul d be great.

Then he cane back later and said, |'m
sorry, | cannot talk to you. 1've been told that |'m
not able to discuss anything with you, that | have a
signed contract, therefore, I"'mnot willing to sign
anyt hing at that point.

So basically those are the facts. W did
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send an asset purchase agreenent to himasking for
himto sign the asset purchase agreenent. Basically
says if the Comm ssion does not allow Confl uence to
go through with this process, that we wuld be an
alternative to that and we'd be interested in
pur chasi ng.

Q Were you given a reason for why
M. Yamitz would no | onger speak to you regarding
t he proposed sal e?

A. H s reason was that his attorney told --
told himnot to talk to us about this.

Q And do you know who that attorney was?

A | do not. | did ask himif he would
pl ease |l et me know who that attorney was if he didn't
mnd. And he hesitated a second and then he said,
Yes, our attorney is the sane attorney as Confl uence.
And that was what he had nentioned to ne.

Q Al right. This is a bit of a weird

gquestion. | just noticed that you' re wearing a nice
red tie. | think it's the second tine in arowl've
seen it in there. |Is there a reason for that?

A. Yes. W tried to show sone sort of, |

don't know what the word is exactly, but cohesion
anong all the people at the |ake. W have a nunber

of people here, ot owners fromthe | ake that have
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cone and they're wearing red. At our public hearing
we wore red. It just is sonething to kind of show
that we are all in this together, and so that's what
the red is all about.

MR. CLIZER. | have no further questions.
Thank you.

JUDGE HATCHER:  Thank you, M. di zer.

Staff.

M5. BRETZ: Thank you.
CROSS- EXAM NATI ON BY Ms. BRETZ:

Q Good norning, M. DeWlde.
A Good nor ni ng.
Q Coul d you please -- well, first of all

you said that you received a permt fromthe M ssouri
Departnent of Natural Resources.

A Yes, ma' am

Q What did you have to do to get that

aut hori zati on?

A Qur attorney had filed with them and
gotten the authorization, so actually | can defer to
himthat it was -- canme through his office.

Q Do you know what was fil ed?

A. | think I have a copy of it if I can |ook

here a second. Bear with ne here a little.

Q Sure.
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A. Yes. It's aletter from M ssouri

Departnment of Natural Resources signed by a Chris

W eberg dated March 20th of 2019.

Q You' re | ooking at schedul e RD-6?
A Yes, mm' am
Q Ckay. Could you read or start reading at

| east the m ddl e paragraph of that letter?
A I will,

The Departnent has reviewed Lake Perry

Service Conpany's articles of incorporation and

byl aws and finds they neet the requirenents set in

Section 393.825 to 393.861 for not-profit sewer
conpani es and the requirenents set forth in
Section 393.900 to 393.951 for non-profit water
conpani es.

Shoul d | conti nue?

Q That's fine. So fromthat sentence does

it sound like your attorney only submtted Lake Perry

Service Conpany's articles of incorporation and

bylaws in order to get this letter?

A. | can only assune that you're correct on
t hat .

Q That's not a very onerous thing to do, is
it?

A. | don't know the -- | don't know the
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technicality of all that, so |l -- | can't give you an
answer on that.
Q So the ot owners have certification from

the M ssouri Departnment of Natural Resources to

operate a utility. 1Isn't that correct?

A Yes.

Q But they have no permt to operate the
utility?

A. No, we do not.

Q You told M. Cdizer that you do not -- the

| ot owners do not have a signed contract with the
sellers to purchase the utilities?

A That is a correct statenent.

Q Have the | ot owners filed an application
for a CCN for those utilities?

A | don't know the answer to that, ma'am |
don't know.

Q Have you -- or are you aware of whet her
the | ot owners have nade an application to get

perm ssion to purchase the utilities?

A. Again, | would -- | would defer to the
attorney. | don't know the answer to that.
Q kay. |'mcurious about the commtnents

that you were discussing with M. Cdizer for the

initial cash
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A Yes.

Q So you or the |ot owners have no cash in
the bank so to speak. R ght?

A They do not.

Q Coul d you please turn to Schedule RD-3C in
your testinony.

JUDGE HATCHER: | would just like to
interject that this is nmarked Confidential and does
i ncl ude peopl e's nanmes and anopunts.

BY M5. BRETZ:

Q You just told M. dizer that so far you
have conmm tnents of $252,000 --

A Yes, ma' am

Q -- to purchase the systen?

And this letter, Schedule RD-3C, it's
dated as of July 8th, 2019, that you had 252, 000?

A Yes, na'am

Q And then you wote in your testinony that
t here was $252, 000 committed?

A Yes.

Q How | ong has that bal ance been there?

A. Continually since that date that you've
seen. |'ve not pursued additional financing or extra

noney since that date, so it's not changed.

Q The July 8th date?
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A Yes.
Q Ckay. And you told M. Cdizer that you
expect a person to conme through with the shortfall if

there is a shortfall?

A That is correct.

Q So the shortfall is al nbst $50, 000?

A Yes.

Q And |'m not going to speak to the actual

commitnents or the people, but |ooking at your
Schedul e RD-3C, wouldn't you say that there's quite a

range in the anmount of the conm tnents?

A. | would say there's a very big range, yes,
ma' am

Q And if this person follows through with
that final paynent, that would be the |argest
commtment of all, isn't it?

A No. It would not be.

Q Ch, not quite. Not quite. But it would

be in the top?

A Yes, mm' am

Q What does it nean for this project to have
made a commitnent to it, a financial commtnent?

A. Wl l, basically what it means is that our
| ot owners are very comritted to what they want to

do. And doing that, they put their noney where their
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mouth is. W've told themthat we're going to need
some sort of a way to finance this. To go straight
to a bank and ask themfor a | oan when you have no
prior history is virtually inpossible; you' re not
going to get noney.

So the hope is, and what we discussed wth
the bank is, that we would have a track record of
three years to develop a plan for themto show t hat
we'd be profitable and could -- could nove forward.
And at that tinme, then actually try to secure
comer ci al financing.

Q So these people that have commtted --
made the commtnents, are they obligated to

contribute the noney if this project cones to

fruition?
A Yes, nmm' am
Q So what is binding upon themto contribute

t he noney?

A You know, there's no real binding. W
don't have a commtnent letter; we don't have
anything signed. W work off of trust and we -- we
have a lot of trust in our individuals out there and
our lot owners. | suspect that maybe or one or two
of these m ght have sone ot her things happen in their

life that would preclude themfromcontributing to
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this, but yet | would have others that would step up
once they know that this is going.
| -- as | said, | have other nanes at ny

of fice that have said, you know, Once this goes
t hrough, let me know and I'll be nore than willing to
commt. | don't have the nunbers, | don't have
anything, but | do trust that when these peopl e say
they're going to do it, that it'll happen.

Q So are there any sanctions if a person
changes their m nd and decides not to contribute?

A Ch, no.

Q I s anybody going to enforce this

comm t nent ?

A. In what sense do you nean enforcenent?

Q Well, | nmean, there's no contract to nmake
the -- to follow through with the commtnent, is
t here?

A No. We'll have a note between us and them

that will actually have an interest-bearing anount so
that we can pay themtheir interest on a quarterly
basis, which is what we plan on doing. And

t herefore, you know, |ike any other note, you know,
it's -- it's set up to where we'll pay themoff after
t hat three-year period.

Q But there's no penalty and there's not
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going to be any enforcenent if sonme of these people
decide they don't want to contribute?
A. Ch, no.
M5. BRETZ: kay. Thank you. | have
not hi ng el se.
JUDGE HATCHER: Thank you. And
Confl uence Rivers.
MR. COOPER: Thank you, your Honor.
CROSS- EXAM NATI ON BY MR, COOPER
Q Sir, your -- | think your testinony says
you' re president of the Lake Perry Lot Omers
Associ ati on.
A | am sir, thank you.
Q And | see also fromyour testinony that

Lake Perry Lot Oaners Association bills | ot owners

for an annual assessnent. s that correct?
A. That is correct.
Q And | think your testinony says that the

annual assessnents are transferred to the Perry
County Land Conpany. Correct?

A. That is correct.

Q And an annual assessnent for the | ot

owners association total for a year, 440,000 or so?

A. Not quite that nuch. 380,000 nmaybe. Sone

years we have | arger sales of |ots and stuff which
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I ncreases our anmount, but assessnents alone is
probably nore |ike 380.

Q So your financial statenents m ght show a
greater anount, but that would be nore than just the
assessnents; it would be also sone lot sales. |Is
t hat what you' re sayi ng?

A Yeah. W have |lot sales. W also have
marina rentals. W have sonme ot her things that
generate additional incone.

Q Ckay. |In your financial statenments, | see
an amount for rent. |Is that what's turned over to
the Perry County Land Conpany?

A It is. It's the transfer from one
corporation to the other.

Q And as of April this year | think you were
still the president -- you were the president of
Perry County Land Conpany. |Is that correct?

A Yes.

Q And are you still the president of Perry
County Land Conpany?

A | am
Q kay. And Perry County Land Conpany is a
general business, for-profit conmpany. Correct?
A. It is.
Q And are you a sharehol der in that conpany?
TI GER COURT REPORTI NG LLC 307
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A | am not.
Q Who are the shareholders in that conpany?
A. The sharehol ders of the Perry County Land

Conpany are actually the | ot owners thensel ves, so
there is no individual sharehol der.

Q Now, you're a, you nentioned earlier, a
certified public accountant. Correct?

A Yes, sir.

Q And you currently performwork for the | ot

owners associ ati on?

A | do.
Q In the capacity of a CPA?
A Yes. And al so manage the operation from

our office.

Q And do you do that work for Perry County
Land Conpany as wel | ?

A | do.

Q And | suppose, it |ooks |ike from your

proposal that you would also do that work for Lake
Perry Service Conpany. Correct?

A. Yes. To get it started, that would be
the -- that would be the plan.

Q kay. And you' ve been paid for your work
on this intervention as well, haven't you?
A. | have.
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Q And that anount would be 7-- well, tell ne
what that anmount is as of today.

A. Sevent een, ei ghteen thousand, somewhere in
t hat nei ghbor hood.

Q | think in your responses maybe to
M. Cizer's questions, but |I could be wong about
this, but | think that you pointed out that the
conmtnent letter that has been referred to in this
case for the $300,000 had a 60-day fuse on it.

Correct?

A It did.

Q And do you renenber what that |letter was
dat ed?

A Can | check?

Q Certainly.

A. | believe it was in May of 2019, but |
don't know t he exact date, sir.

Q | think it's, if it helps, it's Schedul e
RD- 2C.

A RD-2C. Thank you. Yes. My 3rd of 2019.

Q So it would have -- the 60 days woul d have

run early July. Correct?
A. Yes.
Q Now, there had been sone di scussi on about

the issue of |local control over these water and sewer
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assets. Correct?

A Yes.

Q And those are the assets that are owned by
Port Perry Service Conpany. Correct?

A Yes.

Q Are you famliar wwth M ssouri Anerican
Wat er Conpany?

A. Vaguely. |I'mnot highly famliar with
t hem no.

Q That's kind of two things. Let's start
with that. Vaguely, what's your famliarity?

A | just, | know who they are, but | don't
know a | ot about their operation.

Q OCkay. But let ne ask you this: |If
M ssouri Anerican Water Conpany would you -- would
purchase the Port Perry Service Conpany assets, woul d
you have the sane concern about | oss of | ocal
control ?

A I think we would have to evaluate that at

the time that that would potentially occur.

Q If I were to tell you that their parent
conpany were -- is based in New Jersey, would you
still have the sane concern about |ocal control over

the water and sewer?

A | think ny -- ny answer is the same. |
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t hink we would have to | ook at that at the tine and
see what we -- what -- how we woul d eval uate that.

Q How about, are you famliar with an entity
called Liberty Utilities?

A | am not.

Q Ckay. WIIl the -- wll the Lake Perry
Servi ce Conpany owe the | ot owners association for
the costs that the association has expended in this
i ntervention?

A They will.

Q And | take it from your DR responses that
you don't know how much those costs will eventually
be, do you?

A. That's correct. It's still ongoing.

Q And, but in terns of just yourself,
Experi ence on Demand, and Allstate Consultants, the
nunber is greater than $50,000. Correct?

A You are correct.

Q And that doesn't include whatever you
m ght spend for M. Linton. Correct?

A You're correct.

Q kay. And | take it fromyour response,
there's no ultimte budget; there's no top end to
what m ght be expended. |Is that correct?

A. That is correct.
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Q Now, the association, the |lake -- the | ot
owners association, it doesn't own the Lake Perry

Servi ce Conpany, does it?

A It does not.

Q And today, the Lake Perry Service Conpany
has no nenbers. Correct?

A That's correct.

Q And | think we've tal ked about it a little

bit. The Lake Perry Service Conpany doesn't own any

wat er or sewer system assets today. Correct?

A Correct.

Q And has no permits to operate water or
sewer ?

A Correct.

Q And agai n, doesn't have a contract to

purchase any water or sewer assets as of today, does
di d?
A Correct.
MR. COOPER: That's all the questions |
have.
JUDGE HATCHER: Thank you, M. Cooper.
Any questions fromthe bench?
COW SSI ONER KENNEY: | have none.
COW SSI ONER HALL: No questions, thank

you.
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JUDGE HATCHER | don't have any.
Redirect from M. Linton?

MR LINTON: Yes, your Honor.
REDI RECT EXAM NATI ON BY MR LI NTON:

Q Just one question, M. DeWlde. You had a
question for -- from Staff Counsel Bretz, regarding
your schedul e RD- 6.

A Yes.

Q Wul d you go on and read that | ast
sentence of that m ddl e paragraph?

A. | will. The Departnent hereby authorizes
Lake Perry Service Conpany to provi de sewer and water
services wthin the service area defined in Exhibit A
of the articles of incorporation.

Q So you woul d agree that you do have the
aut hori zation of the M ssouri Departnent of Natural
Resources to provide water and sewer services in that
service area. Correct?

A | do.

MR. LINTON: No further questions.

JUDGE HATCHER: Thank you. M. DeW/I de,
you are excused.

That concludes all of our w tnesses for
this case. Are there any final matters? 1'Il ask

that one nore tine before we officially close our
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heari ng.

MR. LINTON: Yes, your Honor. There
was a di scussi on about professional engineers
registration seals. | would just request that

t he Conm ssion take adm ni strative notice

of 20 CSR 2030-3.010 and 3.060. That's -- those are

the rules of the Departnent of Insurance, Financi al

I nstitutions, and Professional Registrations.

JUDGE HATCHER: Are there any objections?

The Comm ssion will so take adm nistrative notice.
MR. LINTON: Thank you, your Honor.
JUDGE HATCHER: Counsel, are all of you
exhi bits entered?
MS. BRETZ: Yes.
JUDGE HATCHER:  Just for your own
references. Initial briefs are due October 24th.
MR CLIZER:  Your Honor?
JUDGE HATCHER  Yes.
MR CLIZER. | was going to ask for a

one-week extension to both briefs. | attenpted to

r

communi cate this with all of counsel, sone have not

gotten back to ne, but | would Iike to nake a request

for a one week-extension to both briefs.
JUDGE HATCHER: Can you find the exact

dates that you want while | ask the other counse

i f
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t hey have an objection to your request?

MR. COOPER: Your Honor, if -- |'"mone of
t he counsel that hasn't gotten back to M. di zer
yet. If we could have a few mnutes just to talk
about this off the record, we may be able to clear it
up.

JUDGE HATCHER  Let's go ahead and take

MR. COOPER:. Well, | -- how about -- how
about this, yeah, because | don't -- | don't really
want you to have to go off the record and cone back
on, but would it be possible for us to get together
and talk and file today what we're going to do with
t he extension or?

JUDGE HATCHER: | like that. Perfect
answer. Al right. Gay. R ght nowthe initial
briefs are due October 24th. Reply briefs are due
Cct ober 31st by 10:00 a.m \Whatever date you al
agree to, please keep that 10:00 a.m or noon,
because | still need to wite for the conm ssioners
before their next agenda neeting.

MR CLIZER. So is that just for the
reply brief that's due by 10:00 a.m?

JUDGE HATCHER: Yeah. Just the very

final one.
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MR CLIZER  Ckay.

JUDGE HATCHER:. On reply briefs. Just
make that sonetinme before 3:00 in the afternoon, so.
W're all attorneys and | assunme that neans 2:59.
That's fine.

Last call, any other matters before |
adj ourn? Hearing none, we are adjourned. W're off

the record.
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CERTI FI CATE

|, Shelley L. Mayer, a Certified Court Reporter,
CCR No. 679, the officer before whomthe foregoing
heari ng was taken, do hereby certify that the
W t ness whose testinony appears in the foregoing
heari ng was duly sworn by ne; that the testinony of
said witness was taken by nme to the best of ny
ability and thereafter reduced to typewiting under
ny direction; that | amneither counsel for, related
to, nor enployed by any of the parties to the action
I n which this hearing was taken, and further, that I
amnot a relative or enployee of any attorney or
counsel enployed by the parties thereto, nor
financially or otherwise interested in the outcone

of the action.

&MU%@%«

Shel l ey L. Nhyer
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