BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of Wilden
)

Heights Water Company for an Order

)

Authorizing its Sale to the Wilden Heights
)
Case No. WO-2003-0086
Homeowners Association



)

ORDER AUTHORIZING SALE OF ASSETS


On September 3, 2002, Ronald and Nancy Minton, doing business as the Wilden Heights Water Company, filed a pleading with the Missouri Public Service Commission requesting authority to sell the Wilden Heights Water Company.  On September 9, 2002, the Commission issued its Order and Notice, directing that parties wishing to intervene do so no later than October 9, 2002.  All of the customers served by the water company were notified.  No requests for intervention were received.  On October 22, 2002, the Staff of the Commission filed a pleading, recommending that the Commission approve the sale.  This order authorizes the sale of Wilden Heights Water Company.

The Application


On September 3, 2002, Ronald and Nancy Minton filed an application requesting authority to sell their water company to the Wilden Heights Home Owners Association, which was formed for the purpose of buying the water company.  Applicants state that they want to sell the company because they have moved to the Washington D.C. area.


With the application, Applicants included a list of 24 residents that are served by the water company.  Applicants also included a copy of the agreement of sale. Applicants state there are no pending actions or final unsatisfied judgments against the company and that no annual report or assessment fees are overdue.  Applicants also state that the sale will not result in an increase in rates and should have no effect on the tax revenues of any political subdivision.

Staff Recommendation


 On October 22, 2002, the Staff of the Commission filed a recommendation, stating that the Commission granted Wilden Heights Water Company a Certificate of Convenience and Necessity to provide water service in Case No. WA-87-67.  The company is not a corporation and is owned by Ronald and Nancy Minton.  Staff noted that over the weekend of September 28th and 29th, the Secretary/Treasurer of the Wilden Heights Home Owners Association, Judy Wilson, distributed a notice of the proposed sale to the Home Owners Association.  Staff further notes that it has knowledge that the Home Owners Association is currently operating the water system and billing customers as a contract operator for the owners, pending Commission approval of the proposed sale.


Staff has found that the water company has no past due assessments or annual reports.  Staff recommends that, subsequent to the closing of the sale, the certificate issued to the water company and the accompanying tariff should be canceled and that notification of the closing of the sale should be submitted to the Commission.  Staff opines that the sale of the water company to the Home Owners Association will not be detrimental to the public interest and recommends approval.

Discussion


Section 393.190, RSMo 2000, and Commission Rule 4 CSR 240-2.060(7) govern this sale.  Section 393.190 requires the water company to obtain authorization from the Commission prior to selling its assets.  This section also requires a statement as to the impact, if any, that the sale will have on the tax revenues of the political subdivisions where its assets are located.  Applicants have stated that sale of the water company will have no effect on the tax revenues of the political subdivision where its assets are located.  


Commission Rule 4 CSR 240-2.060(7) requires a brief description of the property involved, a copy of the contract or agreement of sale, verification, the reason for the proposed sale and, if the purchaser is subject to the jurisdiction of the Commission, a balance sheet and income statement with adjustments showing the results of the acquisition of the property.  Applicants have described the property as the Wilden Heights Water Company, located in Greene County, Missouri.  The company serves the Wilden Heights Subdivision, consisting of 24 customers.  Applicants did not initially file the required verification.  However, upon a Commission order, an Affidavit verifying the application was filed on September 24, 2002.  As stated above, Applicants want to sell the water company because they have moved out of state.


The purchaser of the company will be the Wilden Heights Home Owners Association.  The Commission’s rule requires the purchaser to file a balance sheet and income statement with adjustments showing the results of the acquisition of the property.  The purchaser has not filed a balance sheet and income statement.  However, this requirement is conditioned upon the purchaser being subject to the jurisdiction of the Commission.  Section 386.250(3), RSMo 2000, grants jurisdiction over all water corporations to the Commission.  Section 386.020(58) includes in the definition of a water corporation, associations and persons.  

To better address this issue, the Commission directed its Staff and the Applicants to file pleadings discussing the Commission’s jurisdiction over Wilden Heights Home Owners Association in its capacity as the owner of the company.  Staff filed its response on November 6, 2002, and attached a letter from Applicants.  Staff points out that although the definition of a “water corporation” includes “associations,” the definition requires that the entity must operate for a gain.  Through its investigation Staff determined the following:

(a) The Association operates on a non-profit basis and for the benefit of the property owners in the current Commission-approved service area, but is not incorporated.

(b) All customers currently served by the subject water utility assets are members of the Association.

(c) Only members of the Association will be served by the subject water utility assets on a going-forward basis.

(d) The Association’s actions regarding water utility matters will be under the control of the members that are also customers served by the subject water utility assets 

(e) The Association will own the subject water utility assets and thus have control over the assets.

Based on these factors and the Commission’s expressed policy regarding its jurisdiction over home owners associations in case number WD-93-307, Staff opined that the Commission should not exert jurisdiction over the Association subsequent to the Commission approving the acquisition.

The Applicants also opined that the Commission will not have jurisdiction over the Home Owners Association in its capacity as the owner of the company.

Conclusion

The Commission has reviewed the application, Staff’s memorandum and Staff’s report concerning the Commission’s jurisdiction over the purchaser of the company.  The Commission finds that the proposed sale will provide customers of Wilden Heights Water Company with continued service, under the same rates and terms.  Additionally, the Commission finds that upon completion of the sale of the company to the Wilden Heights Home Owners Association, the Association will not be subject to the jurisdiction of the Commission.  Therefore, the purchaser is not required to file an income statement and balance sheet under Commission Rule 4 CSR 240-2.00(7).  The Commission finally finds that the proposed transaction is not detrimental to the public interest and should be approved.

 


IT IS THEREFORE ORDERED:

1. That the application filed by Ronald and Nancy Minton on September 3, 2002, is approved.  Applicants are authorized to take all lawful actions necessary to complete the transaction approved herein. 

2. That the Wilden Heights Water Company shall notify the Missouri Public Service Commission of the closing of the sale of the company.

3. That this order shall become effective on December 7, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Kennard L. Jones, Regulatory Law Judge, 

by delegation of authority pursuant to

Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 27th day of November, 2002.

PAGE  
5

