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REPORT AND ORDER
Syllabus:
  This Report and Order approves the application for approval of an amendment to a territorial agreement, approves the proposed amendment to the territorial agreement, approves the Unanimous Stipulation and Agreement, and cancels the evidentiary hearing for this matter.

Procedural History
On October 4, 2004, the City of Centralia, Missouri, with Public Water Supply District No. 10 of Boone County, Missouri, filed a verified application for approval of an amendment to a territorial agreement.  On October 8, 2004, the Commission issued its Order and Notice, setting an intervention deadline.  There were no requests for intervention.  On October 20, 2004, the Commission held a scheduling conference, later setting November 29 as the date for an evidentiary hearing.  On November 10, 2004, the parties filed a Unanimous Stipulation and Agreement, requesting that the Commission cancel the evidentiary hearing and grant the requested relief on the pleadings.

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  Evidence or arguments not specifically referred to here were considered, but were not dispositive. 

The Applicants:

The City of Centralia, Missouri, is a fourth class city, existing under Chapter 79, RSMo 2000.  The City owns and operates a waterworks public utility and provides water service to the public under Section 91.450, RSMo 2000.  The City is a political subdivision of the State of Missouri and is not subject to regulation by the Commission except for purposes of the joint application and as specified in Section 386.250(3).  The City’s principal place of business is located at 114 South Rollins Street, Centralia, Missouri 65240.

Public Water Supply District No. 10 of Boone County, Missouri, is a public water supply district organized under Chapter 247, RSMo 2000.  The District provides water service to customers located within the District’s water service area in Boone, Audrain and Randolph Counties, Missouri.  The District is a political subdivision of the State of Missouri and is not subject to regulation by the Commission except for purposes of the application and as specified in Section 386.250(3).  The District’s principal place of business is located at 22601 North March Road, Centralia, Missouri 65240.

The Proposed Amendment to the Territorial Agreement:

The Commission approved a territorial agreement between the Applicants on February 7, 2002, in Case No. WO-2002-208, in which the parties agreed that thereafter they might include additional areas in the City’s water service area, excluding the same from the District’s service area.  By the proposed amendment, the Applicants propose to transfer one tract of land from the District to the City’s service area.  The property is currently being served by well-water and is adjacent to the City’s corporate boundary.  Although within the District’s service area, the property is not located near any District water lines or customers.  For the right to include the land in the City’s service area, the City agrees to pay the District $1,500.  

 Applicants state, and the Commission finds, that the water service of their existing customers will not be changed by the proposed amendment.  The Applicants further state, and the Commission finds, that the proposed amendment will not affect the rights and duties of any water supplier not a party to the original agreement or the proposed amendment.

Unanimous Stipulation and Agreement

The Applicants, the Staff of the Commission, and the Office of the Public Counsel filed an agreement reflecting the application and the proposed amendment.  The signatories request that the Commission approve the proposed amendment, the Applica​tion and the Unanimous Stipulation and Agreement, and that the Commission cancel the evidentiary hearing scheduled for November 29, 2004.

Conclusions of Law

The Missouri Public Service Commission has arrived at the following conclusions of law.

The Proposed Amendment to the Territorial Agreement

The Commission has jurisdiction over the territorial agreement and amendments thereof concerning the sale and distribution of water under Section 247.172.  And, under Section 247.172.4, the Commission may approve amendments to a territorial agreement if the amendment is not detrimental to the public interest.  In making a determination as to whether or not a territorial agreement is detrimental to the public interest, the Commission considers four factors.

The first factor is the extent to which the agreement eliminates or avoids unnecessary duplication of facilities.  The Commission concludes that because the relevant property is currently served by well-water, duplication of facilities is not an issue.

Second, the Commission will consider the ability of each party to the territorial agreement to provide adequate service to the customers in its exclusive service area.  Only 

one property will be transferred from the District to the City.  The parties state that no existing customers will be affected by this change.  Also, in the verified application, the Applicants state that neither the City nor the District have against them in the last three years any pending actions or unsatisfied judgments concerning customer service or rates. The Commission concludes that the Applicants will be able to provide adequate service to the customers in their perspective service areas.

The third area of Commission inquiry is the likely effect of the amendment on customers of the Joint Applicants.  Again, the proposed amendment affects only one property.  The parties state that no existing customers will be affected.  The Commission there​fore concludes that the proposed amendment will have no affect on the customers of the Joint Applicants.

Fourth, the Commission will consider other cost and safety benefits attributed to the proposed amendment.  Applicants state in the application that the property to be transferred from the District to the City lies on the City’s corporate boundary and is not near District water lines.  Applicants reason that it would therefore be impractical for the property to be served by the District.   The Commission concludes that implementation of the proposed amendment to the Territorial agreement will result in cost benefits.

The Commission may approve the proposed amendment if it is not detrimental to the public interest.
  Based on its findings of fact, the Commission concludes that the amendment proposed by the City of Centralia, Missouri, and Public Water Supply District No. 10 of Boone County, Missouri, is not detrimental to the public interest and should be approved. 

The Necessity for an Evidentiary Hearing

Section 247.172.4 states:

[T]he commission shall hold evidentiary hearings to determine whether such territorial agreements should be approved or disapproved.  The commission may approve the application if it shall after hearing determine that approval of the territorial agreement in total is not detrimental to the public interest. [emphasis added]

In support of their request that the Commission cancel the evidentiary hearing, the parties rely upon The Western District Court of Appeals’ holding in State ex rel. Deffenderfer Enterprises, Inc. v. Public Service Comm’n of the State of Missouri.
  Deffenderfer involved a water company’s request for authority to alter the boundaries of its existing Certificate of Convenience and Necessity.  After negotiations between the appli​cant and the Staff of the Commission, Staff recommended that the application be approved.  Thereupon, the Commission issued a Report and Order approving the application.  A party then appealed the Commission’s decision on the basis that it erred by not holding a hearing as required by Section 393.170.3, which states:

The commission shall have the power to grant the permission and approval herein specified whenever it shall after due hearing determine that such construction or such exercise of the right, privilege or franchise is necessary or convenient for the public service. [emphasis added].

Upon review, the Western District held that the “requirement for a hearing contained in Section 393.170 was met when the opportunity for hearing was provided and no proper party requested the opportunity to present evidence.”
   The Court goes on to note that there were no adverse parties and that under the circumstances it was proper for the Commission, after giving notice and an opportunity to be heard to all proper parties, to grant the requested relief upon the verified application.  

The Commission notes, however, that Deffenderfer concerned Section 393.170, not Section 247.172, and had to do with the Commission’s authority over certificates of convenience and necessity, not the Commission’s authority to approve territorial agreements.  However, in 1996 the Western District addressed this issue in State of Missouri, ex rel. Ozark Enterprises, Inc., v. Public Service Commission.
 Ozark involved a territorial agreement under Section 394.312, to which the Western District applied the reasoning in Deffenderfer by stating that “a hearing is sufficient if parties are offered the opportunity to intervene and request a hearing but no party requests to present evidence.”
  Although Ozark involved a territorial agreement under Section 394.312 and the matter before the Commission involves a territorial agreement under Section 247.170, the language in each statute concerning the necessity of a hearing is identical.  The Commission therefore concludes that the language in Section 247.170 is subject to the same interpretation that was offered in Ozark.  Because the Western District has applied the reasoning of Deffenderfer to territorial agreements under Section 394.312, the Commission concludes that the reasoning in Deffenderfer is applicable to territorial agreements under Section 247.172.

After the Applicants filed their verified application, the Commission provided notice and an opportunity for a hearing.  There were no requests for intervention and no party has requested a hearing.  The Applicants, the Staff of the Commission and the Office of the Public Counsel reached a Unanimous Stipulation and Agreement.  And the parties to the Unanimous Stipulation and Agreement have requested that the Commission cancel the evidentiary hearing.  In light of these facts, and under the holdings in Deffenderfer and Ozark, the Commission concludes that an evidentiary hearing is not required.

Conclusion

Having considered the pleadings in this matter and the Joint Application and Unanimous Stipulation and Agreement, the Commission concludes that the proposed amendment to the territorial agreement between the City of Centralia and Public Supply District No. 10 of Boone County is in the public interest and should be approved.  The Commission will also approve the Joint Application and the Unanimous Stipulation and Agreement.  Lastly, the Commission concludes that the requirement for an evidentiary hearing has been met and will cancel the evidentiary hearing set for 

November 29, 2004. 

IT IS THEREFORE ORDERED:

1. That the Joint Application for approval of an amendment to the Territorial agreement, filed by the City of Centralia and Public Water Supply District No. 10 of Boone County, is approved.

2. That the Unanimous Stipulation and Agreement entered into by City of Centralia, Public Water Supply District No. 10 of Boone County, the Staff of the Commis​sion, and the Office of the Public Counsel is approved.

3. That the proposed amendment to the territorial agreement entered into by the City of Centralia and Public Water Supply District No. 10 is approved.

4. That the evidentiary hearing in this matter, scheduled for November 29, 2004, is canceled.

5. That this order shall become effective on December 3, 2004.

6. That this case may be closed on December 4, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton, and Davis, 

CC., concur.

Appling, C., absent.

Dated at Jefferson City, Missouri,

on this 23rd day of November, 2004.
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