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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
 
Karen Smith,           )  
       ) 

Complainant,  )  
v.             ) 
       )      Case No. WC-2014-0161 
Missouri-American Water Company,            )  

         )  
Respondent  )  

        )      
 
 

STAFF’S RECOMMENDATION 
 
COMES NOW the Staff of the Missouri Public Service Commission, by and 

through counsel, and hereby submits its Recommendation, stating as follows:  

 1. On November 27, 2013, Ms. Karen Smith filed a formal complaint1 against 

Missouri-American Water Company (“MAWC”) stating that her water service line was hit 

by excavation equipment during the main replacement project conducted in February 

2013 by MAWC. Subsequently, she experienced problems with her plumbing fixtures 

and incurred cost to have them repaired. Additionally, she contends the restoration of 

her property after the main replacement project was complete is less than satisfactory. 

Finally, she states she had difficulty in contacting MAWC to discuss these issues and 

reports poor customer service.  

 2. Missouri Courts have consistently held that the Commission has exclusive 

jurisdiction, in the first instance, over matters within the jurisdiction of the Commission.2 

Even though “matters within the jurisdiction of the Public Service Commission must first 
                                                           

1 Ms. Smith submitted an informal complaint (EFIS No. C201301951) regarding the same issues 
against MAWC on April 2, 2013.  

2 State ex rel. KCPL v. Buzard, 168 S.W.2d 1044, 1046 (Mo. banc 1943). 
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be determined by it in every instance before the courts have jurisdiction to make 

judgments in the controversy,” only the courts can enforce a Public Service Commission 

decision.3  The Commission “is an administrative body only, and not a court, and hence 

the commission has no power to exercise or perform a judicial function, or to 

promulgate an order requiring a pecuniary reparation or refund.”4  

 3. On January 15, 2014, the Commission issued an Order in this case 

directing Staff to investigate this complaint and file a report by February 14, 2014.  Staff 

requested and was granted an extension until March 18th to allow more time to 

complete its investigation.5 

4. Accordingly, Staff has conducted its investigation and prepared its 

Recommendation attached hereto as Appendix A (Memorandum and attachments). 

After investigation, Staff was unable to determine that Missouri-American had violated a 

statute, commission rule, or any provision of its tariff.  Nevertheless, Missouri-

American’s tariffs cannot immunize the company from liability for damages caused to 

customers or third parties.6  In its Recommendation, Staff makes findings that MAWC 

caused the damage to Ms. Smith’s property and through its actions caused the 

sediment to travel through her water service line. 

                                                           
3 DeMaranville v. Fee Fee Trunk Sewer, Inc., 573 S.W.2d 674, 676 (Mo. Ct. App. 1978). 
4 State ex rel. Laundry, Inc. v. Public Serv. Comm'n, 34 S.W.2d 37, 46 (Mo. 1931). 
5 Karen Smith v. Missouri-American Water Co., Case No. WC-2014-0161 (Order Granting Staff’s 

Request for an Extension of Time, iss’d February 7, 2014). 
6 Public Service Com’n of State v. Missouri Gas Energy, 388 S.W.3d 221, 231 (2012)(stating: 

“Because we find no statute empowering the Commission to abrogate a customer’s right to sue a public 
utility company for negligence involving personal injury or property damage, we conclude that the 
Commission does not have the statutory authority to approve of a public utility’s attempt to abrogate these 
common law rights in a tariff sheet.”). 
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5. To the extent that Missouri-American may have caused any damage to 

Ms. Smith’s property, no statute provides an action for money damages before the 

Commission.7  However, Ms. Smith also seeks restoration of her property, “to-wit: curbs, 

driveway and yard and whatever else the Missouri Public Service Commission would 

deem restoration.”8  As to this request, Section 393.140(2), RSMo., gives the 

Commission authority to order reasonable improvements in certain circumstances, 

stating in relevant part, the Commission shall: 

(2) … have power to order such reasonable improvements as will 
best promote the public interest, preserve the public health and protect 
those using such … water, or sewer system… and have power to order 
reasonable improvements and extensions of the works, wires, poles, 
pipes, lines, conduits, ducts and other reasonable devices, apparatus and 
property of … water corporations, and sewer corporations. 

 
 The statutory authority to order restoration does not appear to extend to the 

private driveway, curbs, and yard of a regulated utility’s customer. In a previous case, 

wherein the Commission was asked to order a company to repair a street, the 

Commission stated: “… the street is not part of the system. Therefore, those matters are 

outside the Commission’s jurisdiction.”9  Because it appears the curbs, yard, sidewalk, 

and driveway are not part of the water system, it is outside the scope of the 

Commission’s statutory authority to order them to be repaired in this case. 

WHEREFORE, Staff recommends the Commission issue an order finding that, 

while MAWC has not violated any of its rules or tariffs, its tariffs cannot immunize 

MAWC from liability for damages caused to customers during construction projects; and 
                                                           

7 Laundry, supra, 34 S.W.2d at 46.   
8 Complainant’s Reply To Missouri American Water Company's Answer and Motion to Dismiss at p. 2, 

filed January 22, 2014. 
9 Larson v. Woodland Manor Water Company, LLC, Case No. WC-2011-0409 (Report and Order, 

iss’d Sept. 20, 2012). 
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that the Commission cannot order the utility to restore Complainant’s private property; 

and such other and further relief as is just in the premises. 

 
Respectfully submitted, 
 
/s/ Tim Opitz_ 
Tim Opitz 
Legal Counsel 
Missouri Bar No. 65082  
Attorney for the Staff of the 
Missouri Public Service Commission 
P. O. Box 360 
Jefferson City, MO 65102 
(573) 751-4227 (Telephone) 
(573) 751-9285 (Fax) 
timothy.opitz@psc.mo.gov  

 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that copies of the foregoing have been mailed with first-class 
postage, hand-delivered, transmitted by facsimile or electronically mailed to all counsel 
of record this 18th day of March, 2014. 

 
/s/ Tim Opitz_ 

mailto:timothy.opitz@psc.mo.gov
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EFIS Case No. WC-2014-0161 
Karen Smith v. Missouri-American Water Company 

 
 
TO: EFIS Complaint File 

 
FROM: David Spratt, Utility Operations Technical Specialist II - Water & Sewer Unit 

 
 /s/ David A. Spratt   3/18/2014  /s/ Tim Opitz   3/18/2014 

Water and Sewer Unit /  Date Staff Counsel’s Office / Date
 
SUBJECT: 
 
DATE: 

 
Staff Report of Investigation 

 
March 18, 2014 

 

 

Background 

In January of 2013, Missouri-American Water Company (“Company” or “MAWC”) initiated a 
water main replacement in the Brentwood area of St. Louis, MO.  During the time of the 
replacement the Company ruptured a gas line at the home of Ms. Karen Smith of 8930 Harrison 
Avenue.  Ms. Smith believes that the Company also struck her water service which contributed 
to sediment coming into her home through the plumbing which caused damage to her fixtures 
and appliances.  Ms. Smith further states that her yard was damaged and not restored to its 
previous condition; her driveway, sidewalk and curbs were damaged and not repaired to an 
acceptable standard. Ms. Smith filed an informal complaint with the Missouri Public Service 
Commission (“Commission”), EFIS Complaint No. C201401951, on April 2, 2013.   

Staff investigated the informal complaint and stated in its memo:  “It is a near certainty that the 
sand and grit reported to have clogged and damaged fixtures and appliances would have been a 
result of whatever the damage may have been.  The sand and grit reported is most likely mineral 
deposits that have built up in the service line over time that were broken loose upon contact with 
the service line.  Although the actions of MAWC do appear to have initiated the scenario that 
resulted in particles traveling through the Customer’s plumbing, any and all maintenance of the 
service line and internal plumbing is the responsibility of the customer per MAWC's tariff.  It is 
impossible to know what the actual origin of the particles was and it could be argued by MAWC 
that the customer could have better maintained the service line and plumbing in the home by 
periodically flushing the lines, therefore minimizing any mineral deposit build-up.  It should be 
noted, however, that flushing of service lines and internal plumbing for general maintenance is 
not common practice by the general population.”1 MAWC claims no wrong doing and has 
                                                            
1 Staff’s informal complaint case memo.  P.3.  Copy Attached 
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denied Ms. Smith’s requests for financial compensation.  The claim has also been denied twice 
by the Company’s insurance carrier due to insufficient evidence that the Company was at fault.2   

Staff stated in its memo in the informal complaint case:  “Staff is not aware of any scenario in 
which the Commission would have the authority to award monetary damages for the property 
damage and therefore Ms. Smith is not likely to find satisfaction from the Commission on the 
plumbing fixtures or the property restoration issue, either in this informal venue or by means of a 
Formal Complaint.”3  While the Commission may not award damages or take a position ordering 
MAWC to pay restitution or repair damages that were incurred in the process of replacing a 
water line, as discussed in Staff Counsel’s pleading, Ms. Smith has stated that her counsel 
believes that a judgment from the Commission will allow her to decide whether or not to pursue 
this in a civil court for damages. 

On November 27, 2013, Ms. Smith filed a formal complaint with the Commission, Case No. 
WC-2014-0161.  After reviewing the information in the informal case, Staff reviewed the tariff 
again.  Staff reviewed the documents filed by the Company, spoke to the Customer, visited the 
site to evaluate the situation, and spoke with Staff members who worked on the informal case.  
Staff also spoke to Laclede Gas to obtain more information about the gas line that was broken in 
Ms. Smith’s yard. 

Staff’s Discussion and Findings   

Ms. Smith stated in the informal complaint case that the MAWC broke the gas line and 
nicked/broke the water line going to the house located at 8930 Harrison.  Ms. Smith has kept 
photographs and very detailed records of the actions of the Company as well as the conversations 
that have taken place and to whom she spoke each time.  Ms. Smith claims in her Formal 
Complaint that Ms. Myers of MAWC admitted to her in a phone call on February 12, 2013 that 
the Company had indeed “nicked” her service line.4  The Company has no records of this phone 
call.  MAWC denies making contact with the Customer’s water service line by stating: “MAWC 
is without knowledge or information sufficient to form a belief as to the truth of the averments 
contained in this sentence and therefore denies the same.  MAWC further notes per its tariff, the 
service line is to be maintained by the customer, and is not maintained by MAWC.”5 An 
employee of Laclede Gas informed Staff that the ruptured gas line was caused by and reported 
by Missouri-American Water Company.  Staff contends that when the gas line was broken by the 
excavators then it seems more than possible, due to the proximity of the gas line to the water 

                                                            
2 Copy of email from Travelers Insurance to Ms. Smith denying claims 
3 Staff’s informal complaint case memo.  P.3.  Copy Attached 
4 Ms. Smith’s Formal Complaint document. P.3 Detailed Calendar of Events 
5 Entry of Appearance, Answer of Missouri-American Water Company and Motion to Dismiss – Answer to 

Question 6 on Page 2.  Copy Attached. 



Case No. WC-2014-0161 
Karen Smith v. Missouri-American Water Company 
Page 3 of 5 
 

service line, that the water service line was hit as well as Ms. Smith states she was informed by 
Ms. Myers over the phone on February 12, 2013.   

MAWC claims that according to the Company tariff that the water service line is the Customer’s 
responsibility6.  The MAWC tariff Sheet R16, Rule 6 (B) (2) states, “Inside Piping and Customer 
Water Service Line,, “For all water service lines in St. Louis County Operations… the Customer 
shall be responsible for the construction and maintenance of the Customer’s water service line 
from the main to the premises…”  Sheet R17, Rule 6(H) also states that “Repairs or maintenance 
necessary on the Customer Water Service Line or on any pipe or fixture in or upon the 
Customer’s premise including the connections to the Company’s metering installation, but 
excluding the Company-owned meter, shall be the responsibility of the Customer.  Such pipes 
and fixtures shall be kept and maintained in good condition, protected from freezing and free 
from all leaks.  Customer’s failure to do so may result in discontinuance of service.  However the 
MAWC tariff contains a situation in which the Company can be liable; Sheet R11, Rule 3(E), 
“Liability of the Company”, states, “The Company shall not be liable for damages resulting to 
Customer or third persons, unless due to contributory negligence on the part of the Company 
and without any contributory negligence on the part of the Customer or such third party 
(emphasis added).”7   

The “sand and grit” reported to have come through Ms. Smith’s pipes could have in fact been 
mineral deposits that have built up over time on the service line. It would seem less than 
coincidental that the “mineral deposits” broke free on their own and the loosening was not 
contributed to in any way by vibrations from the excavation or contact with the service line.  
Staff has spoken with plumbers and asked about service line flushing only to receive a standard 
answer that water service lines are flushed by turning on the faucets and allowing the water to 
scour the line in the same way a water utility opens flush valves to clean its mains. 

Ms. Smith reports that during the main replacement project, the work crews did not stay within 
the boundaries of the easement and that her property and neighboring properties were damaged 
by excavation equipment as well as the piling of supplies.  She reports picking up rocks and 
debris from her lawn. She also feels that MAWC took too long to initiate and finalize the 
restoration work as the majority of the work did not occur until late June when the grass was 
unable to grow even with excessive watering.  Finally, she is dissatisfied with the quality of the 
restoration work, citing that street curbing and driveways were damaged in several places and 
not repaired.  She is also unhappy with the lawn restoration as the grass in the easement was 
planted in June and even though Ms. Smith claims she watered the grass it did not grow and the 
area is now barren.  

                                                            
6 Id. at 2. 
7 MAWC Tariff JW-2012-0085, PSC Mo No. 13.  Copies of referenced pages attached. 
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Property restoration is a common topic of disagreement between utilities and property owners as 
it is essentially an issue of perception.   Staff visited the site and has reviewed photographs taken 
and submitted by Ms. Smith.  Ms. Smith had just recently aerated and over seeded her lawn as 
well as had a new driveway poured prior to the main being replaced by the Company.  The 
Company mailed out a brochure prior to construction notifying customers of the work to be 
performed in the area.  The brochure stated, “[i]t is sometimes necessary to delay final project 
clean up and restoration for suitable weather conditions and to allow soil over the new water 
main to settle.  We will restore your property as close to its original condition as possible.”8  Ms. 
Smith contends that she had a much nicer yard than her neighbors and deserved a little more 
consideration in restoring it to the condition it had been prior to the main replacement.  Placing 
seed and straw as was common practice on all of the other yards was not acceptable for Ms. 
Smith and the timing of the seeding in June was not conducive to its growth.  Although there is 
apparent damage to the curbs and driveway, the extent of the damage does not look excessive 
and it appears that the Company did make an effort to repair the driveway.  Ms. Smith said she 
spoke with the Company about lawn restoration and concrete repairs several times but her 
requests have been ignored and the Company has made no additional effort to remedy the 
situation. 

The Company was replacing a section of main in the Customer’s easement but the Customer 
claims that the Company damaged her yard and her property outside of the easement.  By 
definition from the Company’s tariff, Sheet R4, #34, “‘Main’ or ‘Water Main’ A pipe, which is 
owned or leased and maintained by the Company, located on public property, public utility 
easements, or on private easements, and used to distribute and supply water to Customers.”9   Ms. 
Smith would like her yard and concrete restored to an acceptable condition.  The curb may be a 
matter for the city to contend with more than the home owner but the yard, driveway, and 
sidewalk outside of the easement are the property of the Customer and should be valued as such.  
Ms. Smith has asked for damages to be awarded for a professional contractor to fix the 
mentioned damages if MAWC will not make the needed repairs to her satisfaction. 

Conclusion and Recommendation 

Staff believes the Company is responsible for damages to the Customer’s property and that the 
Company should make a diligent effort to make the needed repairs to the yard, driveway, and 
sidewalk to the satisfaction of Ms. Smith. 

Staff believes that the actions of the Company caused for unspecified amounts of sediment to 
travel through the Customer’s water service line.  It is difficult to determine how much sediment 
traveled through the plumbing and how much damage the sediment caused to the appliances 
                                                            
8 Company brochure mailed out to Ms. Smith prior to the construction.  Copy Attached. 
9 MAWC Tariff JW-2012-0085, PSC Mo No. 13.  Copies of referenced pages attached. 
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since the meter and appliances have screens to prevent damage from potential sediment in the 
Customer’s plumbing.  
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