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OFFICE OF THE PUBLIC COUNSEL’S 

COMMENTS REGARDING JOINT RESPONSE

OF STAFF AND SPECTRA/CENTURYTEL


The Office of the Public Counsel (Public Counsel) has reviewed the joint proposal of the Staff and Spectra Communications Group, LLC d/b/a CenturyTel for the final disposition of overcharges to customers for late fees.  Public Counsel makes the following comments to this Joint Response:


1.
When a customer is overcharged, that customer is due a refund and the company should take all reasonable efforts to locate the customer and make the refund.  However, as customers leave the company’s customer base (and usually leave the service area) it becomes more difficult to locate these former customers.  The cost per customer to search out and locate former customers may be very expensive and very well could outstrip the amount of the typical refund.  Even though the cost to the company is dear, improper charge and payments rightfully should be returned to the customers.


2.
Rather than insist that the Company pursue distribution of these overcharges to former customers no matter what the cost, Public Counsel understands this may be counter productive and produce very little improved results.  The issue then becomes one of what process is reasonable, just and the proper use of resources under the circumstances.  The Joint Response suggests that the overcharges are payments made by customers who cannot be located and should be paid into the state school fund created under Section 166.011, RSMo (2000) as the recipient of funds “that accrue to the state by escheat.”  The Joint Response also notes that Section 386.600 provides that moneys received as a penalty or forfeiture under the Commission law should be paid into the school fund.


As customer overcharges, these overcharges are neither escheated funds nor penalties or forfeitures.  Prior to payment into the state school fund as a means of final distribution, the Commission should be assured that reasonable steps were taken to locate the customers owed the refunds without success.  Ideally, customer refunds that cannot be returned to the specific customers due the refund should be applied to benefit the ratepayers.  A possible recipient that would serve this purpose could be the state universal service fund or an ongoing program or organization that provides for emergency utility payments for low-income families.  However the state USF fund is not operational and there is no low-income assistance fund for telephones as there is for heat and electric.  Since suitable alternatives do not readily exist, payment of the refunds due “missing” customers to the school fund may be the best and most practical solution under the circumstances of this case.


3.
The public should have confidence that the Commission had reasonable and reliable information concerning the overcharges collected, refunded and remaining.  Public Counsel suggests that the Commission require some formal evidence of the overcharges and their disposition, whether by an affidavit of an appropriate company representative or by a Staff member that reviewed and verified the company records.


4.
With the representation that $46,768.40 is the remaining undistributed amount calculated from the difference in the amount paid by customers and the amount refunded to date, the question of interest earned on the overcharges comes to mind.  The Company had the benefit and use of the overcharges from the time of collection until refund.  But the question of interest does not appear to be addressed in the proposed resolution of this case.  When taxes are paid under protest and the tax collector impounds the funds and places them at interest, the interest earned follows the ultimate distribution of the refund principal. (See, Section 139.031, RSMo 2000).  That principle should apply to the principal use of the $46,768.40 so that the use or earnings attributable to that amount follows the principal.


5.
Public Counsel had been monitoring the progress of the case as the Staff took the “laboring oar” to pursue the broader scope of the overcharges than originally raised in the complaint.  Staff has pursued the customer’s interest.  In turn, the Company has cooperated to rectify the overcharges and make refunds.  It was not until the filing of the Joint Response that the previously unknown undistributed refund was reported to be the very substantial sum of $46,768.40.  While 14,733 “missing” customers is significant, the remaining refund amount goes far beyond a few cents per customer.  The refund exceeds $4 per customer.  For this reason Public Counsel believes it should comment on the proposed distribution and a few of the concerns it has with the proposal.


WHEREFORE, Public Counsel asks the Commission to require the Company to provide (1) verified information regarding the overcharges collected, refunded and remaining, (2) an accounting for any interest earned or interest that should be attributed for the use of the funds and provide for the distribution of the interest the same as the principal, and (3) a statement demonstrating that all reasonable steps were taken to locate the customers due refunds without success. 
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