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OFFICE OF THE PUBLIC COUNSEL'S RESPONSE


The Office of the Public Counsel respectfully suggests the following in response to the latest Staff filings regarding its recommendation increasing the surcharge:

1. The Commission's scenarios set out in its last order enable the parties to look at the problems and the proposed solutions in a practical, common sense way.  A one-cent increase in the surcharge can be compared in the charts for Answer C (9 cents) and Answer D (10 cents) as filed by the Staff.  The assumptions for both scenarios are the same, except for the surcharge rate.  This produces a result based on the full expenditure of all appropriated funds ($7 million for TRS; $2.655 million for ATEP).  The difference is immediately clear: the increase from 9 cents to 10 cents only extends the solvency of the fund by one month, May of 2004.  The outcome under both rates is the same: the fund will not fully fund fiscal year expenditures that equal the fiscal year appropriations.  If the goal is to set a rate that will provide revenues that will cover "the worst possible scenario,” that is, spend all that is authorized, neither a ten cents nor a nine cents rate would meet that criteria.

2. Public Counsel suggests that the Staff's analysis of the PSC's authority, duty, and discretion to set the surcharge rate is unduly restricted.  The Staff concedes that the Commission has authority to set a rate that reflects the anticipated level of expenditures rather than the appropriation for the TRS.  However, it does not apply the same technique to the ATEP funding.  The actual, historic expenditures for ATEP have been less than 20% of recent appropriations.  Even if the anticipated expenditures doubled or even tripled above historic spending levels, it would fall at least 40% under the appropriation. 

Public Counsel does not feel it is reasonable to interpret the language in Section 209.259.1, RSMo ". . . shall order changes in the amount of the surcharge as necessary to assure available funds for the provision of the programs. . ." as an absolute mandate to increase the surcharge to fund the total appropriation. The dictionary defines "assure" as to ensure or to guarantee; guarantee means to undertake with respect to (a contract, the performance of a legal act, etc.) that it shall be duly carried out.  The PSC can carry out its duty to make funds available for the provision of the programs without taking the surcharge to the limit of the appropriation. 

The Commission has authority to do what is reasonably necessary to perform its duties under law. (Section 386.250(7))  The language of Sections 209. 251 through 209.259 speak in terms of the surcharge being sufficient to fund the costs of the TRS and ATEP and not the appropriated amount.  The surcharge is defined in Section 209.251(9) as "an additional charge which is to be paid by local exchange telephone company subscribers pursuant to the rate recovery mechanism established pursuant to sections 209.255, 209.257 and 209.259 in order to implement the programs described in sections 209.251 to 209.259. (emphasis added)

In Section 209.255.1, RSMo, the commission must "establish a rate recovery mechanism to recover the costs of implementing and maintaining the programs provided for in section 209.253." (emphasis added)

Section 209.257 provides that:  “All remaining deaf relay service and equipment distribution program fund surcharge money collected by local exchange telephone companies shall be remitted to the commission, who shall use such money exclusively to fund the programs provided for in section 209.253.” (emphasis added)

Section 209.258.2 establishes " the "Deaf Relay Service and Equipment Distribution Program Fund" which fund shall be devoted solely to the payment of expenditures actually incurred in operation of the statewide dual-party relay service and equipment distribution program" (emphasis added)

Section 209.259.2 states that "the amount of the surcharge recommended by the department shall be sufficient to recover the annual costs of implementing and maintaining the equipment distribution program. (emphasis added)

Couple this statutory language with the actual experience of spending far below the appropriation and the direction the Commission should take is clear. It is reasonable to construe the duty of the PSC with a measure of reasonableness and common sense rather than applying a spending authorization that not only has never been fully used, but also is but a small fraction of the appropriation.  The application of a potential, but not probable expenditure level creates a fiscal fiction that is not reasonable or sustainable for imposing a tax.  This is especially true under current budgetary and economic conditions. The surcharge rate in the past built a considerable surplus in the TRS fund; the surcharge was reduced to better reflect the actual needs of the two programs funded with the surcharge without overburdening the ratepayers.  Those same considerations should be continued in establishing a surcharge.

3. As Public Counsel discussed in it prior comments, it recommends that the Commission adopt a "rate recovery mechanism" (Section 209.251.1) that balances the need to provide funds available for the programs and the interests of the ratepayers who shoulder the entire burden of the expense of the programs. The authority to establish a rate recovery mechanism does not prohibit a two stage surcharge mechanism that is based on actual expenditures and need.  By presetting a threshold fund balance as the operative event to activate the increase, the Commission takes a practical and common sense and legal approach to constructing a rate recovery mechanism.  This threshold balance technique was used by the PSC in the 314/636 area code relief cases with a threshold of available NXXs for assignment in a NPA.  

In its annual review under the provisions of Section 209.259, the Commission considers the probable level of expenditures of both TRS and the ATEP for the next fiscal year 2002-2003 and the anticipated revenues that the line surcharge will generate. That would reflect one level of a surcharge, based upon reasonable probabilities.  However, the Commission may want to provide a contingency in the event the bids for TRS are extraordinarily out of the current anticipated realm, or if revenues fall dramatically due to unforeseen circumstances, or in the unlikely event that expenditures do in fact equal the full appropriation.  Of course, in considering that last event, the Commission may want to add a contingency increase in the surcharge of more than the one cent since even a 10 cent surcharge right from the first month of the 2002-2003 fiscal year will not fully fund that level of expenditures.

4. Public Counsel continues to suggest a verification of lines reflected in the payments as part of the oversight of collections. 

5. For these reasons, Public Counsel asks the Commission not to automatically increase the surcharge to ten cents at this time, but to adopt a reasonable and flexible approach to the funding of TRS and ATEP that is fair and just to the ratepayer and yet provides for the needed funding.
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