BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
Frances Langerud,


)






)



Complainant,

)






)


v.



)

Case No. TC-2002-349






)

CenturyTel,



)






)



Respondent.

)

OFFICE OF THE PUBLIC COUNSEL'S BRIEF CONCERNING PROPOSED PAYMENTS INTO THE PUBLIC SCHOOL FUND

The parties have proposed a practical process by which the refunds for certain overpayments of late fees by CenturyTel customers who cannot be located are designated as forfeitures or penalties and then paid into the Public School Fund under Section 166.011, RSMo 2000.  The parties filed a Unanimous Stipulation and Agreement which memorialized CenturyTel's refund of the overpayments to customers which they could locate.  It also addressed the problem created by the inability to identify and locate the former customers that are no longer on the system to pay over the excess late charges. It was the intent of the parties to disgorge the overpayments from the company to prevent a windfall while at the same time providing a method to provide a public benefit for the funds when there is not a clear and economical means to locate the proper recipients of the refund.  While the solution proposed by the parties may not be the perfect option, it provides a lawful means to transform unrefundable refunds to a public use and benefit.


Ideally, Public Counsel wishes that the recipients could be located and the refunds properly directed to the persons who made the overpayments.  However, the company is unable to do this.  Expending additional resources to attempt to do so has a limited degree of probable success and would only waste resources.  Public Counsel would also prefer that the funds be specifically devoted to telephone customers and ratepayers rather to the general class of taxpayers since these are funds paid directly by telephone customers and are rightfully their funds. But the statutes do not permit the transfer of these funds into a USF fund or to Public Counsel's budget for the purpose of generally representing utility ratepayers.


In absence of these statutory provisions, the parties are faced with two routes:  payment into the Public School fund as a penalty or forfeiture or transfer to the state treasurer to be treated as unclaimed property.  The parties have opted for a designation of the funds as a penalty or forfeiture which the Commission can then directed be paid into the Public School Fund.  In this way, the Commission is able to mandate and supervise CenturyTel's payment of the refunds from their accounts to a public fund that benefits the public and concludes the complaint and the outstanding issues relating to the overpayments.    


In the Unanimous Stipulation and Agreement, the parties stipulated that:

The parties agree that the payment of the overpayment balance to the public school fund is a just and reasonable process and is consistent with the public interest. The Commission has authority under Section 386.600 RSMo 2000 to take action to recover a penalty or forfeiture from a utility and to enforce the powers of the Commission. The parties stipulate and agree that these undistributed refunds for erroneous late charges owed to customers that cannot be located shall be treated for the purposes of this stipulation and agreement as a penalty or forfeiture subject to the Commission's jurisdiction and further agree that the Commission may direct CenturyTel to make a payment to the public school fund in the total amount of $50, 802.20, representing a refund amount of $46,768.40 and interest thereon of $4,033.80.


Section 386.600 authorizes the Commission to institute an action in circuit court to recover a penalty or forfeiture or to enforce the powers of the Commission.  “All moneys recovered as a penalty or forfeiture shall be paid to the public school fund of the state.” Section 386.600.  Without the Unanimous Stipulation and Agreement, the Commission would have to institute an action in circuit court to recover the unrefunded late fee overpayments that CenturyTel had collected from its customers. The Unanimous Stipulation and Agreement provides the Commission with a statutory vehicle to authorize payment of the unrefunded overpayments to the public school fund.


Section 166.011, RSMo 2000, establishes the public school fund and provides that all funds paid into the fund shall be “securely invested by the state board of education and sacredly preserved as a public school preserved as a public school fund . . . .”  The proposed payment to the public school fund bestows a public rather than a private benefit and is in the public interest.


The Lost and Unclaimed Property statute has a provision for funds held or owed by a utility.  Section 447.517.1(2), RSMo 2000, states that refunds which remain unclaimed for five years after the date they became payable may be considered abandoned property and subject to the provisions of the Lost and Unclaimed Property Act.  This statute may not clearly apply to the present circumstances. The Staff and Public Counsel have pursued claims for refund from CenturyTel on behalf of all affected ratepayers after the Complaint was initiated by the original complainant for action on its own account.  As a result of the broader scope of the complaint revealed in this case, the issue of the appropriate remedy for the disposition of the claims and refunds was before the Commission and was a matter within the Commission's jurisdiction. The refunds here should not be considered abandoned property, especially since a claim has been made for the funds by state agencies acting in the interest of the ratepayers and the necessary five years that give rise to the classification of the funds as "lost and unclaimed property" has not yet expired. Therefore, it is reasonable to consider that the provisions of Section 447.517.1 (2), RSMo do not apply to the refunds in this case.

Since the lost or unclaimed property statute does not apply and there does not appear to be any conflict between the proposed action and the Commission's authority under Section 386.600, RSMo to direct that penalties and forfeitures arising out of complaints concerning a company's compliance with statutes and Commission rules and orders be paid into the Public School Fund, the Commission has authority to approve the Unanimous Stipulation and Agreement.  
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