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with GridAmerica





)




)
AMERENUE’S REPLY IN OPPOSITION TO 

PUBLIC COUNSEL’S SECOND MOTION TO COMPEL

COMES NOW Union Electric Company d/b/a AmerenUE (“Company” or “AmerenUE”), and submits this Reply in Opposition to Public Counsel’s Second Motion to Compel.  

Introduction.

Of the 97 Data Requests served by OPC as of the time of the filing of the OPC’s present Motion
, the Company and OPC had potential disputes on only 12, and after discussions with OPC, the Company has now been able to supplement its responses to five of those.  OPC’s present motion concerns six Requests, and those six essentially deal with only three subject areas.  In short, while the Company certainly prefers not to object to Data Requests at all and, even when objections are made, to attempt in good faith to resolve them without the necessity of Commission involvement, the Company nevertheless at times has found it necessary to object when the Company sincerely believes the Data Requests at issue exceed the proper scope of discovery.  That is the case with regard to the six Requests at issue herein.        
Applicable Law.
Public Counsel, in his prior oral argument to Judge Mills during the 4 CSR 240-2.090(8)(B) conference, and in its present Motion, repeatedly argues that its Data Requests are proper because they are “reasonably calculated to lead to the discovery of information that would be relevant to the subject matter of this case.”  OPC’s Second Motion to Compel at p. 2 (emphasis added).  OPC overstates the proper scope of discovery because mere logical relevance is not sufficient.  Under 4 CSR 240-2.090(1) and Missouri Rule of Civil Procedure 56.01(b) (which is incorporated by reference in the Commission’s discovery rule) the proper scope of discovery is whether the information sought is reasonably calculated to lead to the discovery of admissible evidence.  Admissibility depends, in part, on logical relevance, but not every piece of information that is conceivably relevant on some basis and under certain conditions makes the information admissible in a given case.  Also, if discovery is sought on the grounds that the information sought is relevant and therefore may lead to the discovery of admissible evidence, it is the party seeking discovery that bears the burden to establish the relevance of the information sought.  Mo. R. C. P. 56.01(b)(1).  Finally, simply because information might aid a party in preparing for trial does not necessarily mean that the information is discoverable.  State ex rel. Bush v. Elliott, 363 S.W.2d 631 (Mo. banc 1963).  
OPC DRs 576HC and 577HC.
Since the 4 CSR 240-2.0908(B) conference, AmerenUE has supplemented its responses to these Requests.  AmerenUE’s supplemented responses will be provided to the Commission in a separate HC document, filed contemporaneously herewith.  In summary, the supplemented responses demonstrate that these requests seek information that is not only beyond the proper scope of discovery, but that is entirely irrelevant.  With regard to DR 576HC, it is clear that pole attachment agreements for others (such as cable tv utilities) have nothing to do with GridAmerica, RTO’s or ITCs or, for that matter, transmission operations.  With regard to DR 577HC, the supplemented response demonstrates that the information sought also has nothing to do with participation in any ISO, RTO or ITC.  We therefore respectfully submit that OPC’s Motion to Compel on these Requests should therefore be overruled because the supplementation has rendered the Motion moot as to these Requests, and in any event, the Requests seek information beyond the scope of discovery.   
OPC DRs 574 and 575.
These Requests seek information about a generating plant outside Ameren’s control area.  During the 4 CSR 240-20.090(8) conference, OPC employee Ryan Kind indicated that he seeks this information in order to complete his knowledge of the various generation assets available to Ameren.  In effect, OPC apparently wants to complete its “database” of information on generation assets and is using this case as a vehicle to do so, regardless of whether such information really has anything to do with this case.  OPC also indicates that it seeks this information because the subject plant was mentioned in FERC filings.  
As counsel for AmerenUE has previously stated, the subject plant was listed in a standard, FERC form submitted in connection with a Section 203 FERC filing because FERC rules require a listing of all generation assets in all Section 203 filings.  AmerenUE did not cite this plant as relevant to any issue relating to its RTO or ITC participation or in support of that participation – it was simply listed on a standard FERC form -- and it is in fact not relevant thereto.  OPC now argues that it is somehow relevant to OPC’s understanding of locational marginal pricing.  Based upon that theory, information about every power plant from which it is conceivable that AmerenUE might buy power (whether or not AmerenUE has any ownership interest therein) is relevant and discoverable in this case.  These requests are, simply stated, a fishing expedition by OPC designed to satisfy a desire for information that OPC would like to have, but the Requests have nothing to do with the present case and are therefore beyond the proper scope of discovery.

OPC DRs 583 and 584.
These Requests seek information covering four years relating of past costs incurred by Ameren relating to its efforts to participate in MISO or RTOs.  Functional control of Ameren’s transmission system is not yet transferred to MISO or any RTO, and in fact, MISO just became fully operational on February 1, 2003.  The only costs incurred by Ameren relating to MISO or RTOs are Ameren employee time and expense (expenses for such things as travel, lodging, etc.) arising from negotiating agreements, preparing testimony for FERC and for Commission proceedings, time spent participating in such proceedings and related costs such as consultant and legal fees.  None of those costs tell OPC or the Commission anything about the financial impact of AmerenUE’s participation in MISO, whether that participation would be as a direct transmission owner or via a contractual relationship with GridAmerica.    

AmerenUE is in a rate moratorium until June 30, 2006.  Any future rate case will be based on a future test year, and not on costs incurred in 1999 – 2003, which are the years covered by the subject Data Requests.  In the applicable test year, if functional control is transferred at that time, costs associated with RTO participation (such as costs to participate in Midwest ISO meetings, travel, etc, and schedule 10 charges or charges under other applicable MISO OATT schedules and other RTO related costs) will then be known, and those charges will be part of the Company’s cost of service used to determine the Company’s transmission revenue requirement for AmerenUE’s bundled retail rates.  How much Ameren may have spent in the past (and in particular before functional control is transferred) filing a FERC case or a Commission case or dealing with formation of an ITC leading up to transfer of that functional control is irrelevant.  These pre-transfer-of-functional-control-expenses, particularly given the rate moratorium, will not help the Commission determine whether transfer of functional control as prayed in AmerenUE’s application in this case is or is not detrimental to the public interest.
OPC also, for the first time, advances another argument to support these Requests, citing the Direct Testimony of Aquila witness John McKinney.  AmerenUE believes that the RTO costs Mr. McKinney discusses in his testimony are RTO costs that arise as a result of transferring functional control to an RTO (i.e. costs relating to RTO participation after control is transferred, such as meeting expenses, schedule 10 charges, and other MISO OATT charges discussed above).  Again, those costs are not the costs about which OPC seeks information by these Data Requests. Mr. McKinney’s Testimony, therefore, submitted in any event on behalf of Aquila and not the Company, does not support OPC’s Requests. 

WHEREFORE, the Company respectfully requests that the Commission overrule Public Counsel’s Second Motion to Compel. 
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� And as of the 4 CSR 240-2.090(8)(B) conference held with Judge Mills on May 23, 2003.
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