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STAFF BRIEF ON THE FCC 

TRIENNIAL REVIEW ORDER


On May 15, 2003, the Commission issued its Order Directing Filing, in which the Commission determined it would abate the proceedings of this case until after the Federal Communications Commission (“FCC”) issued its Triennial Review Order.  The Commission further directed the parties to file briefs on the impact of that order on this case, twenty days after the release of the FCC Order.  On August 21, 2003, the FCC released its Triennial Review Order (“TRO”).


1.
Background


It may be helpful to briefly review the issues presented in this case.  This case was established into two phases:  Phase 1, which will establish the terms and conditions for line-sharing and line-splitting; and Phase 2, which will set the prices for line-sharing and line-splitting.  Three issues are before the Commission in this first phase:  1) What is the scope of this proceeding?  2) What are the appropriate terms and conditions for line-sharing?  3) What are the appropriate terms and conditions for line splitting?  Line sharing is the term used to identify a situation where the incumbent local exchange carrier (“ILEC”) “shares” the line with the competitive local exchange carrier (“CLEC”) by splitting the line between voice and data services.  The ILEC provides the customer’s voice service over the low frequency portion of the line while a CLEC provides data service to the same customer over the high frequency portion of the loop (“HFPL”).  This situation can be distinguished from a line-splitting situation where a CLEC provides the data service while the same CLEC or a separate CLEC provides the voice service over the line.

2. Line Sharing

In the present case, Southwestern Bell Telephone Company’s (“SWBT”) M2A interconnection agreement contains a line sharing unbundled network element (“UNE”) appendix, titled Interim Appendix HFPL – High Frequency Portion of the Loop.  It consists of eighteen pages outlining interim rates, terms and conditions until the effective date of the Commission’s order establishing permanent rates, terms and conditions.
  

In the FCC’s Triennial Review Order the FCC examined current unbundling requirements, and modified the requirements for line sharing and line-splitting.
  The FCC determined in the TRO that allowing CLECs “unbundled access to the whole loop and to line splitting but not requiring the HFPL to be separately unbundled creates better competitive incentives than the alternatives.”
  CLECs currently using the HFPL in a line-sharing situation will continue to have this option available and may continue to obtain new line-sharing customers for one year through the use of the HFPL based on a prorated three-year transition period.
  Furthermore, the FCC grandfathered all existing line sharing arrangements until the next biennial review proceeding that will commence in 2004.  These existing arrangements are to be grandfathered unless the respective CLEC, or its successor or assign, discontinues providing xDSL service to that particular end-user customer.  The FCC determined that grandfathering is necessary to prevent consumers who currently rely on line sharing from losing their broadband service.


The TRO departs from the FCC’s earlier conclusion in the Line Sharing Order, in which the FCC concluded that ILECs were required to provide unbundled access to the HFPL through line sharing.
 The Staff believes that the FCC’s TRO may significantly impact the line-sharing component of this case due to the FCC’s transition of the HFPL.  In addition, the TRO ties the pricing options for line sharing to state-set rates, or negotiated rates, in effect as of the effective date of the TRO.
  Since the Missouri rates were to be set in the second phase of this case, there are questions as to the appropriate pricing for line sharing in Missouri.
  The FCC’s new line-sharing rules should be incorporated into the line-sharing terms and conditions ordered by the Commission, and should also be incorporated into the pricing decisions for line sharing.

3. Line Splitting

The TRO also modifies the ILEC’s obligations for line splitting.  Additional obligations provide that the ILEC must provide the requesting carrier with the ability to engage in line splitting arrangements if the carrier purchases the entire loop and provides its own splitter.
  The FCC also requires ILECs to modify their operational support systems (“OSS”) in such a manner as to facilitate line splitting.  

Currently in the M2A, the line splitting appendix is titled M2A Optional Line Splitting Amendment – Appendix to Attachment 25: xDSL.  This is a two-page document outlining that the parties acknowledge and agree that when the Texas Public Utility Commission approves contract language regarding line splitting in the SWBT v. AT&T arbitration, Texas PUC Docket No. 22315, or any successor docket, SWBT will provide line splitting to CLECs in Missouri on an interim basis pursuant to those same terms, conditions and rates, without the need for amending the M2A.  The availability of line splitting in Missouri at the rates set in the Texas arbitration will be interim, subject to true-up, pending the outcome of this case (Case No. TO-2001-440) or any other case opened by the Commission to investigate permanent rates, terms and conditions for line splitting.

The Staff believes the TRO impacts the line splitting component of this case.  The parties disputed SWBT’s line splitting obligations in the evidence and arguments presented to the Commission.  The TRO confirms that the ILECs are obligated to provide requesting carriers with the ability to engage in line splitting arrangements, and that the CLEC, not the ILEC, must provide the splitter.  These new line-splitting rules should be incorporated into the line-splitting terms and conditions ordered by the Commission.   

4. Conclusion

With the release of the TRO, the FCC resolved several line sharing and line splitting issues that will impact the terms and conditions for line sharing and line splitting ordered by the Commission.  For line sharing, the terms and conditions ordered by the Commission should include the line sharing transition period.  For line splitting, the terms and conditions ordered by the Commission should require ILECs to provide a requesting carrier with the ability to engage in line splitting arrangements if the carrier purchases the entire loop and provides its own splitter.  The line splitting terms and conditions should also require ILECs to modify their OSS in such a manner as to facilitate line splitting.  To incorporate these new rules into the terms and conditions for the M2A, the Commission may be assisted with updated language proposals for the line sharing and line splitting appendices.  It is also possible that the parties may be able to agree upon contract language for line sharing and line splitting, however, the positions taken in the briefs will hopefully shed light on the likelihood of consensus among all parties. 
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� In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338; In the Matter of the Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98; and In the Matter of Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, August 21, 2003.  The Staff notes that the TRO is subject to reconsideration and appeal, and several carriers have filed for appeal in several different United States Courts of Appeals.


� Appendix to Attachment 25: xDSL.


� The FCC’s new rules for line sharing and line splitting will be placed in 47 C.F.R. 51.319(a)(1)(i) for line sharing, and 47 C.F.R. 51.319(a)(1)(ii) for line splitting.  These rules, as they appear in the TRO, are attached and labeled “Appendix A.”   


� TRO at par. 260.


� TRO at par. 264.


� Deployment of Wireline Services Offering Telecommunications Capability and Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, Third Report and Order in CC Docket No. 98-147, Fourth Report and Order in CC Docket No. 96-98, 14 FCC Rcd 20912 (1999) (Line-sharing Order).


� TRO at par. 265.


� The Staff contacted the FCC for clarification on transition pricing and how it should apply to line sharing in Missouri.  The FCC has not yet provided clarification.


� TRO at par. 251.
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