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	Case No. TO-2003-0531


Initial Brief of the Staff

of the Missouri Public Service Commission

Mid-Missouri Telephone Company’s (“MMC”) application for designation as an eligible telecommunications carrier (“ETC”) did not satisfy MMC’s burden of proving that the designation is in the public interest as required by the Telecommunications Act of 1996 (“Act”).  In the subsequent evidentiary hearing, MMC offered no relevant evidence to support a finding that the ETC designation is in the public interest.  Granting ETC status to MMC would appear to benefit the owners and shareholders of MMC with no evidence of the benefit realized by customers of MMC or the public in general.  For these reasons, the Staff recommends that the Commission reject the application and deny ETC status for MMC.  

BACKGROUND

On June 3, 2003, MMC applied for ETC designation throughout a portion of its wireless telecommunications service area, also called a Cellular Geographic Service Area (“CGSA”) for the purpose of receiving federal Universal Service Fund (“USF”) support.  The Commission opened the present case to consider MMC’s Application pursuant to the Act.  MMC is the first wireless service provider to apply for ETC designation with the Commission, making this an important case of first impression.  

a. ETC Designation by State Commissions

The purpose of the USF is to provide financial support to carriers that purport to use such support to advance universal service principles.  Before a carrier can receive support from the USF, the carrier must be designated an ETC by the state commission with jurisdiction over the service area where the carrier seeks to apply its USF support.  47 U.S.C. § 214(e).  The Act and Federal Communications Commission (“FCC”) rules guide state commissions in determining whether to grant ETC status to a petitioning carrier.  First, the state commission must confirm that the petitioning carrier offers the services that are supported by Federal universal service support mechanisms under Section 254(c) of the Act.  Pursuant to 47 C.F.R. § 54.101, the following services or functionalities shall be supported by USF support mechanisms:

· Voice grade access to the public switched network;

· Local usage (An amount of minutes of use of exchange access provided free of charge to end-users);

· Dual tone multi-frequency signaling or its functional equivalent (Facilitates the transportation of signaling through the network, thus shortening call set-up time); 

· Single-party service or its functional equivalent;

· Access to emergency services;

· Access to operator services;

· Access to interexchange service;

· Access to directory assistance; and

· Toll limitation for qualifying low-income consumers.

Second, the state commission must confirm that the petitioning carrier advertises the availability of such services and charges using media of general distribution.  47 U.S.C. § 214(e).  The Act further guides state commissions in designating more than one ETC in a particular service area.  The Act states:  

…Upon request and consistent with the public interest, convenience, and necessity, the State commission may, in the case of an area served by a rural telephone company, and shall, in the case of all other areas, designate more than one common carrier as an eligible telecommunications carrier for a service area designated by the State commission, so long as each additional requesting carrier meets the requirements of paragraph (1).  Before designating an additional eligible telecommunications carrier for an area served by a rural telephone company, the State commission shall find that the designation is in the public interest.  [emphasis added].  47 U.S.C. § 214 (e)(2).

Accordingly, designation of more than one carrier as an ETC in a particular service area must be “consistent with the public interest, convenience, and necessity.”  Before a state commission may grant an additional ETC for an area served by a rural telephone company, the state commission must determine that the designation is in the public interest.  

b. Defining a Rural Telephone Company

To apply the requirements of Section 214 of the Act, a state commission must determine whether a rural telephone company serves the area where the petitioning carrier seeks ETC designation.  The FCC defines a rural telephone company as follows:

Rural telephone company.  A rural telephone company is a LEC operating entity to the extent that such entity:

(1) Provides common carrier service to any local exchange carrier study area that does not include either:

i. Any incorporated place of 10,000 inhabitants or more, or any part thereof, based on the most recently available population statistics of the Bureau of the Census; or

ii. Any territory, incorporated or unincorporated, included in an urbanized area, as defined by the Bureau of the Census as of August 10, 1993;

(2) Provides telephone exchange service, including exchange access, to fewer than 50,000 access lines;

(3) Provides telephone exchange service to any local exchange carrier study area with fewer than 100,000 access lines; or

(4) Has less than 15 percent of its access lines in communities of more than 50,000 on February 8, 1996.  47 C.F.R. § 51.5.

Accordingly, if an area in which MMC seeks ETC designation is served by a rural telephone company, as defined by 47 C.F.R. § 51.5, the Commission must determine whether ETC designation for MMC in those areas is in the public interest.


MMC seeks ETC designation in areas served by the rural telephone companies Mid-Missouri Telephone Company (“MMTC”), Alma Communications Company d/b/a Alma Telephone Company (“Alma”), Citizens Telephone Company of Higginsville, Missouri (“Citizens”), Spectra Communications Group, LLC d/b/a CenturyTel (“Spectra”), and Sprint.
  MMC also seeks designation in non-rural areas served by CenturyTel of Missouri, LLC and Southwestern Bell Telephone Company.
  

1. MID-MISSOURI CELLULAR FAILED TO MEET ITS BURDEN OF PROVING THE ETC GRANT IS IN THE PUBLIC INTEREST

MMC failed to meets its burden of providing sufficient evidence for the Commission to make a finding that granting ETC status to MMC is in the public interest.  Had Congress intended the public interest finding to be met solely by the unsupported claims of a requesting carrier, Congress would not have placed the state commissions in a position to make a positive finding that the public interest will be served by granting an additional ETC in an area served by a rural telephone carrier.  By requiring this additional finding, Congress has expressed its desire for state commissions to scrutinize ETC applications.  
a. Mid-Missouri Cellular’s Application Does Not Prove the ETC Grant is in the Public Interest

MMC initiated this case by filing its Application for Designation as an Eligible Telecommunications Carrier Pursuant to § 254 of the Act.  MMC suggests in its Application that granting ETC status to MMC “will enhance consumer welfare by bringing service choices, innovation, quality differentiation and rate competition to the local market.”
  Nowhere does MMC explain how these public interest benefits will occur.  The Application does not explain what changes will take place as a result of an ETC designation.  Specifically, the Application does not explain: the new choices that will be available to consumers after ETC designation; how the ETC grant will encourage innovation; how the ETC grant will allow MMC to differentiate quality services; or how the ETC grant will bring changes to rate competition.  The only mention of a forward-looking plan is MMC’s assertion that it will use USF support to finance construction, maintenance and upgrading of facilities, which would allow MMC to serve remote locations.
  However, MMC provided no supporting documentation to substantiate that such remote locations exist, or that these locations are substantial enough to make the ETC grant in the public interest.  

b. Mid-Missouri Cellular’s Pre-Filed Testimony Failed to Provide the Missing Public Interest Evidence

The Staff expected MMC to provide the missing public interest evidence in the pre-filed testimony of MMC’s witnesses.  Unfortunately, MMC’s prefiled testimony gave cursory treatment to this critical aspect of an ETC designation.  In the pre-filed Testimony of Staff’s regulatory economist witness Mr. Adam McKinnie, Mr. McKinnie analyzed MMC’s direct testimony and concluded that MMC did not provide definitive evidence in support of the public interest standard.
  Mr. McKinnie testified that the only discussion of the public interest standard appears in the Direct Testimony of MMC witness Michael K. Kurtis where he states:

In accordance with controlling precedent, the Commission should consider the effects on competition and consumer welfare resulting from a grant of MMC’s Application.  The FCC and many public utility commissions have recognized that designation of qualified ETCs promotes marketplace competition, which enhances consumer welfare by increasing customer choice, and by promoting innovative services and new technologies.  Designating MMC an ETC will make it easier for customers in rural Missouri to choose telecommunications services based on pricing, service quality, customer service, and service availability.  In addition, this designation will facilitate universal service in MMC’s proposed ETC area by creating incentives to ensure that quality services are available at just, reasonable and affordable rates.

Mr. McKinnie concludes that Mr. Kurtis and MMC have not provided any evidence to support Mr. Kurtis’ claim that the public interest would be served.  Mr. McKinnie testified:

MMC has not provided any evidence of how it will be easier for the customer in rural Missouri to choose telecommunications services.  In fact, it does not appear there is any difference in information available to the customer today and information available to the customer after granting the ETC status to MMC.  The only apparent difference is that MMC infers some “dead spots” may disappear (Kurtis, Direct, Page 12, Lines 12-13), but this still does not mean that telephone consumers will have knowledge of this fact, nor that granting ETC status will make it easier for consumers to choose a telecommunications provider.

The point to be made here is that MMC simply throws out a collection of public policy catchphrases in an attempt to convince the Commission that the ETC designation is in the public interest.  Attractive catchphrases are worthless without supporting evidence in a case where the Commission must make a positive finding that the public interest will be served by granting ETC status to the applicant.  


In the Surrebuttal Testimony of Mr. Kurtis, MMC responded to Mr. McKinnie’s claim that MMC offered no evidence to support the public interest finding.  Again, Mr. Kurtis uses mere generalities without explaining what will be realized by an ETC grant that will not happen without the ETC grant.  Instead, Mr. Kurtis references circumstances that already exist without MMC having ETC status.  For example, Mr. Kurtis testified that MMC’s expanded calling area will allow MMC subscribers to avoid intra-LATA toll charges.
  While this may be true, MMC subscribers already have the ability to avoid intra-LATA toll charges through MMC’s calling area.  Likewise, Mr. Kurtis suggests that a wireless ETC’s provisioning of additional lines to existing ILEC subscribers will expand the availability of innovative, high-quality and reliable telecommunications services.
  The missing piece to this argument is the evidence indicating how this ETC grant will increase the lines provisioned to existing ILEC subscribers.  Mr. Kurtis testified the “array of plans offered by MMC greatly expands the telecommunications choices available to Missouri consumers.”
  Again, MMC presents no evidence of the plans currently offered or any new plans that would become available without the ETC grant.  The common theme from Mr. Kurtis’ Surrebuttal Testimony is that nothing will change following the ETC grant other than a windfall for MMC, with no apparent benefit for the customer as a result of an ETC grant.
  If it is MMC’s position that these benefits will not be realized by existing customers, but will be realized by any new customers gained as a result of USF support, MMC has not shown how the ETC grant will allow it to gain new customers other than the unsupported statement that MMC will be able to serve dead spots.
  USF support for MMC is not in the public interest if the public will not see a benefit from that support.  If MMC’s customers and potential customers will receive the same benefit with or without MMC being designated an ETC, it is difficult to justify how more money in the pocket of the MMC shareholders is a public benefit.
c. Mid-Missouri Cellular’s Testimony During the Evidentiary Hearing Failed to Provide the Missing Public Interest Evidence.

During the evidentiary hearing, the Staff hoped MMC would provide the missing evidence that would satisfy the public interest finding.  To reach that end, on cross-examination of MMC’s witnesses the Staff asked open-ended questions seeking an explanation as to how the public interest would be served by an ETC designation.  MMC’s conflicting responses did little to supplement the record with the missing public interest evidence.

Two main themes emerged in the evidentiary hearing regarding the supposed reason an ETC grant for MMC is in the public interest.  First, MMC argued that granting ETC status to MMC will bring enhanced technologies to the furthermost regions of MMC’s service area.
  Second, MMC argued that granting ETC status to MMC will benefit current Lifeline customers by allowing them to subscribe to wireless service and still receive Lifeline benefits.
  

i. Advanced Technology

MMC claims an ETC grant will bring the benefits of advanced technologies to the remote areas of MMC’s service area.
  The only advancement in technology discussed in any detail regarded the industry-wide change in platforms from a Time Division Multiple Access (“TDMA”) platform to a Code Division Multiple Access (“CDMA”) platform.  MMC’s President and General Manager, Mr. Kevin Dawson, testified that MMC will upgrade platforms with or without USF support.
  An additional $1.75 million of yearly USF support could certainly help pay for the necessary upgrade.
  But the new technology deployment appears to be inevitable with or without USF support, and does little to support a finding that the ETC designation is in the public interest.  

The Commission may also be interested in determining what impact the Commission’s decision in this case could have on future ETC applications.  The wireless companies of Missouri may have a keen interest in the outcome of this case.   If the Commission grants ETC status to MMC, the USF could become an attractive resource to other wireless carrier that must upgrade their networks to a CDMA platform.   

ii. Lifeline Customer Benefits

MMC’s next argument in favor of the ETC grant is that it will bring the benefits of wireless service to the current Lifeline subscribers of the various ILECs.
  MMC suggests that without ETC status, MMC will not be able to offer Lifeline discounts.  Lifeline is designed to provide financial assistance to qualifying low-income consumers through reduced charges. 47 C.F.R. § 54.401.  Mr. Dawson testified that MMC’s Lifeline plan would give qualifying consumers a $1.75 monthly discount.
  However, Mr. Dawson also testified that a new Lifeline customer would have to pay a $30 activation fee and would need to purchase a $45 to $199 wireless handset.
  To benefit from a $1.75 discount, a low-income customer would need to pay no less than $75 just to initiate service.
  And when MMC upgrades to the CDMA platform, Lifeline customers would need to acquire new handsets.
  For low-income consumers, the cost of initiating service will virtually erase any benefit that a Lifeline customer would receive through a $1.75 Lifeline discount.  

d. The FCC’s Virginia Cellular Order

The Commission can find guidance in resolving this case from the FCC’s most recent order that resolves a similar petition by a wireless provider.  In the Matter of the Virginia Cellular, LLC Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth of Virginia, Memorandum Opinion and Order, CC Docket No. 96-45,  January 22, 2004 (“Virginia Cellular Order”).
  In the Virginia Cellular Order, the FCC considered the ETC application of Virginia Cellular, LLC (“Virginia Cellular”) after affirming that the Virginia Commission lacks the necessary jurisdiction to consider the ETC petition.  Virginia Cellular sought ETC designation throughout its licensed service area in the Commonwealth of Virginia, including areas served by several rural telephone companies.  The FCC’s Virginia Cellular Order is relevant to the present petition of MMC for several reasons:  1) It helps define the public interest standard; 2) It demonstrates the use of commitments by the cellular company to ensure the public interest will be served by an ETC designation; and 3) It demonstrates the requirement under the Act that a redefinition is necessary before a cellular provider can receive ETC status for a portion of a rural telephone company’s study area.  The latter two will be addressed later in this brief.
Mr. McKinnie explained the Staff’s difficulty in identifying a public interest standard that would satisfy the public interest finding required under Section 214(e)(2) of the Act.  Mr. McKinnie explained that the Staff was “unaware of any proceeding either at the federal level or at the state level that specifically defines standards to be used when making a public interest finding.”
  However, the Virginia Cellular Order provides guidance in making a public interest finding that was not available at the time of Mr. McKinnie’s Testimony.

In the Virginia Cellular Order, the FCC considered the public interest in deciding whether to grant ETC status to Virginia Cellular for areas served by both rural and non-rural telephone companies.   The FCC placed the burden of proving whether the public interest is served by an ETC grant upon the ETC applicant.
  In rural areas, the FCC first considered whether the benefits of an additional ETC in the area outweigh any potential harm.
  This “balancing of benefits and costs is a fact-specific inquiry.”
  The FCC considered the benefits of an ETC designation as follows:

In determining whether designation of a competitive ETC in a rural telephone company’s service area is in the public interest, we weigh the benefits of increased competitive choice, the impact of the designation on the universal service fund, the unique advantages and disadvantages of the competitor’s service offering, any commitments made regarding quality of telephone service, and the competitive ETC’s ability to satisfy it obligation to serve the designated service areas within a reasonable time frame.
  

In its fact-specific inquiry, the FCC noted that 11 of 12 proposed cell sites contain some area that is not served by Virginia Cellular facilities and/or wireline networks.
  The FCC determined that Virginia Cellular’s universal service offering will provide benefits to customers without access to a wireline network.  In the record before the Commission in the present MMC Application case, MMC has not shown that any consumers in its service area are without access to either a wireline or a wireless service.  In fact, MMC witness Mr. Kurtis testified that MMC is not aware of the existence or location of any consumer who does not have access to wireless service.
  MMC’s only plan is to continue what appears to be the company’s current practice of addressing “dead spots” on a case-by-case basis when a prospective customer’s home is in an area without wireless coverage.  An ETC designation for MMC will not benefit the public in this regard simply because MMC is only continuing its current practices and no additional benefits will result.

The Virginia Cellular Order also addressed rural “cream-skimming.”  Cream-skimming occurs when competitors seek to serve only the low-cost, high-revenue customers in a rural telephone company’s study area, which the FCC has determined is against the public interest.
  The FCC’s cream-skimming concern was lessened in the Virginia Cellular Order because Virginia Cellular petitioned to serve throughout its CGSA.  MMC has selected the exchanges it seeks ETC designation, which does not include its entire CGSA.  The FCC also noted that unintentional cream-skimming could occur if the CGSA includes only the low-cost, high-revenue area of the rural telephone study areas.
  The record before the Commission is insufficient to determine whether cream-skimming, intentional or unintentional, could result from the ETC grant.  The FCC conducted a careful study of population density for specific wire centers and concluded that ETC designation was not in the public interest for the study area of one rural telephone company.  Virginia Cellular’s CGSA happened to include only the lowest-cost, highest-density wire center in the study area of one rural telephone company (NELTOS).  For this reason, the FCC concluded that ETC designation for the study area of NELTOS was not in the public interest.  Compared to the case before the Commission, MMC provided no evidence of population density per exchange to help the Commission determine whether cream-skimming could occur with the ETC grant.  Again, MMC has not met its burden of proof.  

The FCC concluded in the Virginia Cellular Order that it may adopt a different framework for the public interest analysis following an expected recommendation from the Federal-State Joint Board on Universal Service (“Joint Board”).  On February 27, 2004, the Joint Board released its Recommended Decision.  In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Recommended Decision, FCC 04J-1, February 27, 2004 (“Recommended Decision”).  The Joint Board’s Recommended Decision, briefly analyzed below, is attached to this brief and labeled “Appendix A.”

e. The Federal-State Joint Board Recommends a Rigorous Fact-Intensive Inquiry in Determining Whether an ETC Designation is in the Public Interest

The Joint Board urges the FCC to adopt permissive federal guidelines to assist states in determining whether or not the public interest would be served by a carrier’s designation as an ETC.  While the FCC has not adopted the recommendations of the Joint Board, they help stress the importance of conducting a fact-intensive analysis of additional ETC applications for areas served by rural telephone companies.  The Joint Board recommends that the FCC implement federal guidelines that encourage state commissions to conduct rigorous reviews of ETC applications, including fact-intensive analyses.
  According to the Joint Board, Section 214(e)(2) “demonstrates Congress’ intention that state commissions evaluate local factual situations in ETC cases and exercise broad discretion in reaching their ultimate conclusion regarding the public interest, convenience and necessity.”
  In the present MMC case, the record is weak of facts but full of supposition.  The Staff does not believe MMC presented sufficient facts to allow for a meaningful fact-intensive analysis.
The Joint Board recommended that the FCC adopt federal guidelines to assist state commissions in applying minimum eligibility requirements.  These minimum eligibility requirements are to ensure additional ETCs are able and willing to serve all customers in the designated service area upon reasonable request.
  They include the following:

· State commissions should evaluate whether ETC applicants have the financial resources and ability to provide quality services throughout the designated service area.

· State commissions should require ETC applicants to demonstrate their capability and commitment to provide service throughout their service area to any requesting customer.

· State commissions may want to require formal build-out plans for areas where facilities are not yet built out at the time the ETC application is considered.

· State commissions have discretion to require ETC applicants to incorporate resale in their plans to serve all customers upon reasonable request as a condition of ETC designation.

· State commissions should be encouraged to require, as a condition of ETC eligibility, ETCs to provide equal access if all other ETCs in the service area relinquish their ETC designation.

· State commissions may properly impose consumer protection requirements as a condition of granting a request for ETC designation.

· States may consider how much local usage ETCs should offer as a condition of USF support.

In addition, the Recommended Decision addressed the statutory public interest requirement, how other state commissions have applied it, and additional factors that states may consider when making a public interest determination.
  The benefits of competition are not by themselves reason enough to approve an ETC.
 The Joint Board stated that the public interest must be analyzed in a manner that is consistent with the purposes and goals of the Act itself.
  


The Joint Board believes a consideration of both benefits and costs is inherent in conducting a public interest analysis.
  Applying a cost/benefit analysis to the present case, the Staff does not believe MMC has shown how Missouri consumers will benefit from an ETC grant for MMC.  The technology upgrades and Lifeline support were the two main public interest benefits purported by MMC.  An ETC grant will not bring about technology upgrades to a CDMA platform since the upgrade is inevitable industry-wide with or without USF support.  Lifeline customers of the ILEC would have to pay, at a minimum, $75 to initiate service with MMC, yet would only see Lifeline reductions of $1.75 per month.  It is difficult to see the benefit an ETC grant would bring to Lifeline subscribers.  Requiring consumers to pay into the USF under the guise of universal service, yet allowing a company to take from the fund without passing that subsidy along to the public is basis alone for concluding that the cost of granting ETC status outweighs any purported benefit. 

f. The Nebraska Public Service Commission Denied an ETC Application for Failure to Prove the Designation was in the Public Interest 

In a recent decision of the Nebraska Public Service Commission (“Nebraska PSC”), the Nebraska PSC denied a wireless carrier’s request for an ETC designation in an area served by a rural telephone company.
  The decision is attached and labeled “Appendix B.”  The Nebraska PSC addressed Section 214(e)(2) and concluded that the applicant had not sufficiently proven that designation was in the public interest.  Of note is the Nebraska PSC’s conclusion that a review of the public interest requires a carefully balanced analysis of public benefits and public harms before approving an ETC application:

This requires the Commission to look at the environment at the time designation is sought.  In the present case, Applicant is already providing the wireless service throughout its licensed territory in Nebraska.  Applicant offered no evidence that it will, in fact, extend its service or provide better service than presently being offered.  Instead, Applicant has made generalized statements with respect to public interest, which even if true, would not distinguish itself from any other wireline or wireless provider.

The Nebraska PSC identified the very problem Staff has with the case presented by MMC.  MMC is already providing wireless service throughout its licensed territory, and offered no evidence that it will extend its service or provide better service than it already provides.  MMC has simply made generalized statements with respect to the public interest.
2. SHOULD THE COMMISSION DECIDE TO APPROVE THE ETC DESIGNATION FOR MID-MISSOURI, THE STAFF BELIEVES CONDITIONS SHOULD BE PLACED ON MID-MISSOURI’S ETC GRANT TO ENSURE THE PUBLIC INTEREST STANDARD IS MET.

The Staff is aware of the possibility, based on questions from the bench during the evidentiary hearing, that the Commission may be interested in approving MMC’s ETC designation so long as MMC agrees to additional conditions.  Although the Staff believes that MMC failed to meet its statutory burden of proving to the Commission that an ETC grant is in the public interest, the Staff believes an ETC grant with conditions could help to overcome MMC’s evidentiary failure.

Testifying on behalf of MMC, Mr. Kurtis was under the mistaken belief that the FCC would hand-out ETC designations without much consideration when he testified that if the FCC were to consider MMC’s Application “an unconditional grant covering rural and non-rural exchanges was virtually assumed.”
  The Virginia Cellular Order, however, likely changed Mr. Kurtis’ assumption.  The FCC required Virginia Cellular to commit to several conditions before granting ETC status.  The FCC accomplished this through an amendment to Virginia Cellular’s petition for ETC status that commits Virginia Cellular to several conditions.  Virginia Cellular’s commitments are set forth in Exhibit 11, a letter from Virginia Cellular to the FCC.  Virginia Cellular commits to conditions regarding the wireless consumer code, consumer complaint reporting, service provisioning, construction plans and advertising.
  A similar commitment letter could be required of MMC as a condition of ETC designation in Missouri.

Other examples of conditions appear in the Joint Board’s Recommended Decision.  The Joint Board recommended the FCC adopt guidelines encouraging states to add conditions on ETC designations regarding equal access,
 emergency situation functionality,
 consumer protection,
 and local usage.
 

The Commission has the authority to impose conditions on an ETC status grant to MMC, or any other carrier requesting ETC status in Missouri.  In Texas Office of Public Utility Counsel v. FCC, 183 F.3d 393, 418 (5th Cir. 1999), the United States Court of Appeals for the Fifth Circuit interpreted the language of Section 214(e)(2) to not prohibit states from imposing their own eligibility requirements on ETC applicants.  

Mr. Kurtis testified during the evidentiary hearing that the conditions the Commission may impose are very limited.
  However, the FCC in the Virginia Cellular Order, the Joint Board in its Recommended Decision, and the Fifth Circuit, all appear to provide the Commission with significant latitude in imposing conditions.  

3. SHOULD THE COMMISSION DECIDE TO APPROVE THE ETC DESIGNATION FOR MID-MISSOURI, FCC CONCURRENCE UNDER 47 C.F.R. § 54.207(c) IS NECESSARY TO REDEFINE SERVICE AREAS

ETC status is granted pursuant to a service area.  47 U.S.C. § 214(e)(2).
  The Act defines “service area” as “a geographic area established by a State commission…for the purpose of determining universal service obligations and support mechanisms.”  47 U.S.C. § 214(e)(5).  The service area designation is significant for several reasons.  First, it defines the area for which support is to be used.  47 C.F.R. § 54.207.  Second, the service area designation determines the amount of support received by the ETC. This is particularly significant because the amount of support received by an additional ETC is based upon the USF support received by the incumbent carrier.
  

A state commission has sole discretion in defining a service area with one exception.  For an area served by a rural telephone company, the Act defines service area as follows:

In the case of an area served by a rural telephone company, “service area” means such company’s “study area” unless and until the Commission and the States, after taking into account recommendations of a Federal-State Joint Board instituted under section 410(c) of this title, establish a different definition of service area for such company.  [emphasis added].  47 U.S.C. § 214(e)(5).

Consequently, the ETC service area for additional carriers operating in an area served by a rural telephone company must follow the “study area” of the underlying rural telephone company.  If the state commission or the FCC wish to grant ETC status to a carrier in an area served by a rural telephone company, and for an area other than the rural carrier’s study area, the Act requires consensus between the state commission and the FCC for the redefined service area.  The FCC’s rules further outline the steps that a state commission must take if it proposes to define a service area served by a rural telephone company to be other than such company’s study area.  The FCC requires as follows:

(1)  
A state commission or other party seeking the Commission’s agreement in redefining a service area served by a rural telephone company shall submit a petition to the Commission.  The petition shall contain:

(i)  
The definition proposed by the state commission; and

(ii)  
The state commission’s ruling or other official statement presenting the state commission’s reasons for adopting its proposed definition, including an analysis that takes into account the recommendations of any Federal-State Joint Board convened to provide recommendations with respect to the definition of a service area served by a rural telephone company.  47 C.F.R. § 54.207(c).

The FCC’s rules also address a situation where the FCC initiates a proceeding to consider a definition of a service area served by a rural telephone company that is different from the rural telephone company’s study area.  In this instance, the FCC “shall submit a petition to the state commission according to that state commission’s procedures.”  It is clear from the Act and the FCC’s rules that consensus among both the state commission and the FCC is required where either the state commission or the FCC initiates a proceeding to redefine a service area in an area served by a rural telephone company.  

MMC’s Application seeks ETC designation in a portion of its CGSA as licensed by the FCC.
  MMC does not seek ETC designation in the areas of its CGSA served by the rural telephone companies Alltel, Cass County Telephone Company, Chariton Valley Telephone Company and Green Hills Telephone Company.
  Therefore, the Commission does not need to redefine the service areas served by these companies, nor does the Commission need to redefine the service areas for Alma and Citizens since their study areas are wholly within MMC’s CGSA and the area for which MMC seeks ETC designation.  The Commission was not spared from the requirements under 47 C.F.R. § 54.207(c) for the MMTC, Spectra and Sprint study areas.

Guidance on how and why the FCC and state commissions redefine study areas under 47 C.F.R. § 54.207(c) is found in the FCC’s Virginia Cellular Order.  Since Virginia Cellular’s licensed area was different than the study areas of the rural telephone companies, Virginia Cellular was not permitted under its license to provide facilities-based service to the entire study areas of all underlying rural telephone companies.
  Therefore, Virginia Cellular requested that the FCC redefine the service areas to allow Virginia Cellular to be designated an ETC in the areas served by the rural telephone companies.  The FCC provided an explanation for the required analysis:

In order to designate Virginia Cellular as an ETC in a service area that is smaller than the affected rural telephone company study areas, we must redefine the service areas of the rural telephone companies in accordance with section 214(e)(5) of the Act.  We define the affected service areas only to determine the portions of rural service areas in which to designate Virginia Cellular and future competitive carriers seeking ETC designation in the same rural service areas.  Any future competitive carrier seeking ETC designation in these redefined rural service areas will be required to demonstrate that such designation will be in the public interest.  In defining the rural telephone companies’ service areas to be different than their study areas, we are required to act in concert with the relevant state commissions, “taking into account the recommendations” of the Joint Board.  The Joint Board’s concerns regarding rural telephone company service areas as discussed in the 1996 Recommended Decision are as follows: (1) minimizing cream-skimming; (2) recognizing that the 1996 Act places rural telephone companies on a different competitive footing from other LECs; and (3) recognizing the administrative burden of requiring rural telephone companies to calculate costs at something other than study area level.

Under both the Act and the FCC’s rules, the Commission must propose new definitions of the service areas for MMTC, Spectra, and Sprint before it can grant ETC status to MMC for these areas. The proposed definitions must be forwarded to the FCC since agreement by both the Commission and the FCC is required.  Consistent with the rest of MMC’s case, MMC has not proposed redefinitions to the Commission.  
4. CONCLUSION

The Staff does not oppose ETC designation for MMC in the non-rural areas of CenturyTel of Missouri, LLC and in the non-rural areas of Southwestern Bell Telephone Company.  However, the Staff opposes ETC designation for MMC in all areas in which the incumbent local exchange telecommunications carrier is deemed a rural telephone carrier due to the lack of factual support that would lead to the conclusion that such designation is in the public interest.
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