STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 30th day of November, 2004.

In the Matter of the Application of Missouri RSA
)

No. 7 Limited Partnership, d/b/a Mid‑Missouri
)

Cellular, for Designation as a Telecommunications
)

Company Carrier Eligible for Federal Universal
)
Case No. TO-2003-0531

Service Support Pursuant to Section 254 of the
)

Telecommunications Act of 1996.

)

ORDER DENYING REHEARING AND GRANTING RECONSIDERATION

Syllabus:  This order denies Missouri RSA No. 7 Limited Partnership d/b/a Mid‑Missouri Cellular’s request for rehearing and but grants reconsideration of the  Report and Order.  The order also denies Mid‑Missouri Cellular’s request to have the record reopened and strikes Mid‑Missouri Cellular’s arguments filed on August 26, 2004.

Procedural History

On August 5, 2004, the Commission issued its Report and Order, which became effective on August 15, 2004.  On August 13, 2004, Mid‑Missouri Cellular filed its timely Petition for Reconsideration and Application for Rehearing.  Alma Communications Company, d/b/a Alma Telephone Company, and Citizens Telephone Company of Higginsville, Missouri, filed a response in opposition to the application for rehearing on August 23, 2004.

On August 26, 2004, Mid‑Missouri Cellular filed a letter with an attached copy of an order from the Wireline Competition Bureau of the Federal Communications Commis​sion.  Spectra Communications Group, LLC, d/b/a CenturyTel, and CenturyTel of Missouri, LLC, objected to the August 26 filing.  The August 26 filing was not filed in compliance with the Commission’s rules because it is not in the form of a pleading,
 it does not contain a certificate of service,
 and no request for leave of the Commission to file such a pleading was made.
  Mid‑Missouri Cellular inappropriately makes further arguments in favor of its applica​tion for rehearing in its cover letter.  Therefore, the Commission will reject this filing and will not consider it.

The Staff of the Commission filed a Motion for Clarification on October 29, 2004.  Staff requests clarification of the Report and Order if the Commission grants ETC status to the company.  Because the Commission does not grant Mid-Missouri Cellular ETC status, as explained below, Staff’s motion is moot.

Application for Rehearing or Reconsideration

In its application for rehearing, Mid‑Missouri Cellular makes several arguments.  These arguments are the same arguments that Mid‑Missouri Cellular previously asserted in the presentation of its case.  Pursuant to Section 386.500, RSMo 2000, the Commission shall grant a rehearing if in its judgment there is sufficient reason to do so.  Mid‑Missouri Cellular has not provided sufficient reason for the Commission to grant a rehearing, and the Commission will deny the application for rehearing.  

In addition to its arguments for rehearing, Mid‑Missouri Cellular attempts to supplement the record by including Exhibits I, II, and III, which were not part of the evidence in this case.  As an alternative to granting rehearing, Mid‑Missouri Cellular asks that the Commission “re‑open the record and accept such additional written evidence.”
  

One of the Commis​sion’s conclusions was that Mid‑Missouri Cellular failed to prove its case by failing to provide sufficient evidence.  If the Commission accepted Mid‑Missouri Cellular’s additional evidence, it would necessarily be required to allow cross‑examination of that evidence and an opportunity for the other parties to put on additional rebuttal evidence.  Thus, the Commission would be allowing an additional hearing and procedure similar to that of a new application.  

Because this is a case of first impression, the Commission has been lenient with Mid-Missouri Cellular’s presentation of its application, allowing supplementation of the record throughout the proceeding and even allowing the amendment of the application by the briefs.  At some point, however, Mid-Missouri Cellular’s opportunity to supplement the record must cease.  The Commission finds that to reopen the record would be unduly burdensome and does not allow for finality of the Commission’s Report and Order.  Therefore, the Commission will deny the request to accept additional evidence or to reopen the record.

Although the Commission will not allow Mid-Missouri Cellular to supplement the record the Commission will grant reconsideration.  After reconsidering its decision, the Commission has determined that its Report and Order should be amended to clarify that it has considered the benefit provided by local number portability.  In addition, the Commis​sion will clarify why Mid-Missouri Cellular has failed to prove that the grant of ETC status is “consistent with the public interest, convenience, and necessity.”
  To clarify these issues, the Commission grants reconsideration and adopts the attached Amended Report and Order.

IT IS THEREFORE ORDERED:
1. That the cover letter filed on August 26, 2004, by Missouri RSA No. 7 Limited Partnership d/b/a Mid‑Missouri Cellular, is rejected.

2. That Missouri RSA No. 7 Limited Partnership d/b/a Mid‑Missouri Cellular’s application for rehearing is denied.

3. That Missouri RSA No. 7 Limited Partnership d/b/a Mid‑Missouri Cellular’s request for reconsideration is granted as explained above.

4. That the Commission’s Report and Order issued on August 5, 2004, is amended by the additional findings and conclusions made in the attached Amended Report and Order, which is hereby adopted to become effective on December 10, 2004.

That this order shall become effective on December 10, 2004.

BY THE COMMISSION

( S E A L )
Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

Clayton, Davis, and Appling, CC., concur.

Gaw, Ch., concurs, with separate concurring

opinion to follow.

Murray, C., dissents.

Dippell, Senior Regulatory Law Judge
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