Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Application of Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular for Designation as a Telecommunications Carrier Eligible for Federal Universal Service Support Pursuant to Section 254 of the Telecommunications Act of 1996.
	)))))))


	Case No. TO-2003-0531


Staff’s PROPOSED FINDINGS OF FACT 

AND CONCLUSIONS OF LAW

COMES NOW the Staff of the Missouri Public Service Commission (Staff) and proposes the following Finding of Fact and Conclusions of Law to support a rejection of the Application for eligible telecommunications carrier (ETC) status.  

PROPOSED FINDINGS OF FACT

1.
On June 3, 2003, Mid-Missouri Cellular (MMC) applied for ETC designation throughout a portion of its wireless telecommunications service area, also called a Cellular Geographic Service Area (CGSA) for the purpose of receiving federal Universal Service Fund (USF) support.  The Commission opened the present case to consider MMC’s Application pursuant to the Telecommunications Act of 1996 (Act).  MMC is the first wireless service provider to apply for ETC designation with the Commission, making this an important case of first impression.  

2.
MMC seeks ETC designation in areas served by the rural telephone companies Mid-Missouri Telephone Company (MMTC), Alma Communications Company d/b/a Alma Telephone Company (Alma), Citizens Telephone Company of Higginsville, Missouri (Citizens), Spectra Communications Group, LLC d/b/a CenturyTel (Spectra), and Sprint.
  MMC also seeks designation in non-rural areas served by CenturyTel of Missouri, LLC and Southwestern Bell Telephone Company.
  

3.
MMC suggests in its Application that granting ETC status to MMC “will enhance consumer welfare by bringing service choices, innovation, quality differentiation and rate competition to the local market.”
  Nowhere does MMC explain how these public interest benefits will occur.  The Application does not explain what changes will take place as a result of an ETC designation.  Specifically, the Application does not explain: the new choices that will be available to consumers after ETC designation; how the ETC grant will encourage innovation; how the ETC grant will allow MMC to differentiate quality services; or how the ETC grant will bring changes to rate competition.  The only mention of a forward-looking plan is MMC’s assertion that it will use USF support to finance construction, maintenance and upgrading of facilities, which would allow MMC to serve remote locations.
  However, MMC provided no supporting documentation to substantiate that such remote locations exist, or that these locations are substantial enough to make the ETC grant in the public interest.  

4.
In Testimony, MMC uses mere generalities without explaining what will be realized by an ETC grant that will not happen without the ETC grant.  MMC references circumstances that already exist without MMC having ETC status.  For example, Mr. Michael Kurtis testified that MMC’s expanded calling area will allow MMC subscribers to avoid intra-LATA toll charges.
  While this may be true, MMC subscribers already have the ability to avoid intra-LATA toll charges through MMC’s calling area.  Likewise, Mr. Kurtis suggests that a wireless ETC’s provisioning of additional lines to existing ILEC subscribers will expand the availability of innovative, high-quality and reliable telecommunications services.
  The missing piece to this argument is the evidence indicating how this ETC grant will increase the lines provisioned to existing ILEC subscribers.  Mr. Kurtis testified the “array of plans offered by MMC greatly expands the telecommunications choices available to Missouri consumers.”
  Again, MMC presents no definitive evidence of the plans currently offered or any new plans that would become available without the ETC grant.  MMC offers only contradictory and confusing discussions of certain rate plans, which provide no viable evidence for the Commission.  The common theme from Mr. Kurtis’ Testimony is that there would be no apparent benefit for a current or prospective customer as a result of an ETC grant.
  

5.
Two main themes emerged in the evidentiary hearing regarding the supposed reason an ETC grant for MMC is in the public interest.  First, MMC argued that granting ETC status to MMC would bring enhanced technologies to the furthermost regions of MMC’s service area.
  Second, MMC argued that granting ETC status to MMC would benefit current Lifeline customers by allowing them to subscribe to wireless service and still receive Lifeline benefits.
  

6.
MMC claims an ETC grant will bring the benefits of advanced technologies to the remote areas of MMC’s service area.
  The only advancement in technology discussed in any detail regarded the industry-wide change in platforms from a Time Division Multiple Access (TDMA) platform to a Code Division Multiple Access (CDMA) platform.  MMC’s President and General Manager, Mr. Kevin Dawson, testified that MMC would upgrade platforms with or without USF support.
  An additional $1.75 million of yearly USF support could certainly help pay for the necessary upgrade.
  But the new technology deployment appears to be inevitable with or without USF support, and does little to support a finding that the ETC designation is in the public interest.  

7.
MMC’s next argument in favor of the ETC grant is that it will bring the benefits of wireless service to the current Lifeline subscribers of the various ILECs.
  MMC suggests that without ETC status, MMC will not be able to offer Lifeline discounts.  Mr. Dawson testified that MMC’s Lifeline plan would give qualifying consumers a $1.75 monthly discount.
  However, Mr. Dawson also testified that a new Lifeline customer would have to pay a $30 activation fee and would need to purchase a $45 to $199 wireless handset.
  To benefit from a $1.75 discount, a low-income customer would need to pay no less than $75 just to initiate service.
  For low-income consumers, the cost of initiating service will virtually erase any benefit that a Lifeline customer would receive through a $1.75 Lifeline discount.  
PROPOSED CONCLUSIONS OF LAW

1.
The purpose of the USF is to provide financial support to carriers that purport to use such support to advance universal service principles.  Before a carrier can receive support from the USF, the carrier must be designated an ETC by the state commission with jurisdiction over the service area where the carrier seeks to apply its USF support.  47 U.S.C. § 214(e).  The Act and Federal Communications Commission (“FCC”) rules guide state commissions in determining whether to grant ETC status to a petitioning carrier.  First, the state commission must confirm that the petitioning carrier offers the services that are supported by Federal universal service support mechanisms under Section 254(c) of the Act.  47 C.F.R. § 54.101.  Second, the state commission must confirm that the petitioning carrier advertises the availability of such services and charges using media of general distribution.  47 U.S.C. § 214(e).  

2.
The Act further guides state commissions in designating more than one ETC in a particular service area.  The Act states:  

…Upon request and consistent with the public interest, convenience, and necessity, the State commission may, in the case of an area served by a rural telephone company, and shall, in the case of all other areas, designate more than one common carrier as an eligible telecommunications carrier for a service area designated by the State commission, so long as each additional requesting carrier meets the requirements of paragraph (1).  Before designating an additional eligible telecommunications carrier for an area served by a rural telephone company, the State commission shall find that the designation is in the public interest.  [emphasis added].  47 U.S.C. § 214 (e)(2).

Accordingly, designation of more than one carrier as an ETC in a particular service area must be “consistent with the public interest, convenience, and necessity.”  Before a state commission may grant an additional ETC for an area served by a rural telephone company, the state commission must determine that the designation is in the public interest.  Accordingly, if a rural telephone company, as defined by 47 C.F.R. § 51.5, serves an area in which MMC seeks ETC designation the Commission must determine whether ETC designation for MMC in those areas is in the public interest.  MMC seeks ETC designation in areas served by the rural telephone companies MMTC, Alma, Citizens, Spectra, and Sprint.
   
3.
 USF support for MMC is not in the public interest if the public will not see a benefit from that support.  If MMC’s customers and potential customers will receive the same benefit with or without MMC being designated an ETC, it is difficult to justify how more money in the pocket of the MMC shareholders is a public benefit.

4.
The Commission can find guidance in resolving this case from the FCC’s most recent order that resolves a similar petition by a wireless provider.  In the Matter of the Virginia Cellular, LLC Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth of Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, January 22, 2004 (“Virginia Cellular Order”).
  In the Virginia Cellular Order, the FCC considered the ETC application of Virginia Cellular, LLC (“Virginia Cellular”) after affirming that the Virginia Commission lacks the necessary jurisdiction to consider the ETC petition.  Virginia Cellular sought ETC designation throughout its licensed service area in the Commonwealth of Virginia, including areas served by several rural telephone companies.  The FCC’s Virginia Cellular Order is relevant to the present petition of MMC because it helps define the public interest standard.  

5.
In the Virginia Cellular Order, the FCC considered the public interest in deciding whether to grant ETC status to Virginia Cellular for areas served by both rural and non-rural telephone companies.   The FCC placed the burden of proving whether the public interest is served by an ETC grant upon the ETC applicant.
  In rural areas, the FCC first considered whether the benefits of an additional ETC in the area outweigh any potential harm.
  This “balancing of benefits and costs is a fact-specific inquiry.”
  The FCC considered the benefits of an ETC designation as follows:

In determining whether designation of a competitive ETC in a rural telephone company’s service area is in the public interest, we weigh the benefits of increased competitive choice, the impact of the designation on the universal service fund, the unique advantages and disadvantages of the competitor’s service offering, any commitments made regarding quality of telephone service, and the competitive ETC’s ability to satisfy it obligation to serve the designated service areas within a reasonable time frame.
  

In its fact-specific inquiry, the FCC noted that 11 of 12 proposed cell sites contain some area that is not served by Virginia Cellular facilities and/or wireline networks.
  The FCC determined that Virginia Cellular’s universal service offering will provide benefits to customers without access to a wireline network.  In the record before the Commission in the present MMC Application case, MMC has not shown that any consumers in its service area are without access to either a wireline or a wireless service.  In fact, MMC witness Mr. Kurtis testified that MMC is not aware of the existence or location of any consumer who does not have access to wireless service.
  MMC’s only plan is to continue what appears to be the company’s current practice of addressing “dead spots” on a case-by-case basis when a prospective customer’s home is in an area without wireless coverage.  An ETC designation for MMC will not benefit the public in this regard simply because MMC is only continuing its current practices and no additional benefits will result.

6.
The Virginia Cellular Order also addressed rural “cream-skimming.”  Cream-skimming occurs when competitors seek to serve only the low-cost, high-revenue customers in a rural telephone company’s study area, which the FCC has determined is against the public interest.
  The FCC’s cream-skimming concern was lessened in the Virginia Cellular Order because Virginia Cellular petitioned to serve throughout its CGSA.  MMC has selected the exchanges it seeks ETC designation, which does not include its entire CGSA.  The FCC also noted that unintentional cream-skimming could occur if the CGSA includes only the low-cost, high-revenue area of the rural telephone study areas.
  The record before the Commission is insufficient to determine whether cream-skimming, intentional or unintentional, could result from the ETC grant.  The FCC conducted a careful study of population density for specific wire centers and concluded that ETC designation was not in the public interest for the study area of one rural telephone company.  Virginia Cellular’s CGSA happened to include only the lowest-cost, highest-density wire center in the study area of one rural telephone company (NELTOS).  For this reason, the FCC concluded that ETC designation for the study area of NELTOS was not in the public interest.  Compared to the case before the Commission, MMC provided no evidence of population density per exchange to help the Commission determine whether cream-skimming could occur with the ETC grant.  MMC has not met its burden of proof.  

7.
The technology upgrades and Lifeline support were the two main public interest benefits purported by MMC.  An ETC grant will not bring about technology upgrades to a CDMA platform since the upgrade is inevitable industry-wide with or without USF support.  Lifeline customers of the ILEC would have to pay, at a minimum, $75 to initiate service with MMC, yet would only see Lifeline reductions of $1.75 per month.  It is difficult to see the benefit an ETC grant would bring to Lifeline subscribers.  Requiring consumers to pay into the USF under the guise of universal service, yet allowing a company to take from the fund without passing that subsidy along to the public is basis alone for concluding that the cost of granting ETC status outweighs any purported benefit.

8.
An ETC applicant bears the burden of proving that an ETC grant in an area served by a rural telephone company is in the public interest.  In the Virginia Cellular Order, the FCC concluded, “In determining whether the public interest is served, the Commission places the burden of proof upon the ETC applicant.”
  The FCC’s conclusions are consistent with Missouri case law, which places the burden of proof upon the party asserting the affirmative of the ultimate issue.  Been v. Jolly, 247 S.W.2d 840 (Mo. 1952).  This burden never shifts to another party.  Id.  The ultimate issue before the Commission is whether the grant of ETC status is in the public interest.
  MMC asserts, in the affirmative, that an ETC grant is in the public interest.  Therefore, MMC bears the burden of proving that assertion.  

9.
For the reasons discussed above, MMC failed to meets its burden of providing sufficient evidence for the Commission to make a finding that granting ETC status to MMC is in the public interest.  

WHEREFORE, the Staff respectfully offers the above Proposed Findings of Fact and Conclusions of Law.
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