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On March 3, 2004, Alma Telephone Company (Alma), an incumbent local exchange carrier, filed a Petition for Suspension and Motion for Expedited Treatment (Petition).  On March 16, 2004, Alma filed cost and implementation information.

Background

Section 251(b) of the Telecommunications Act (Act) requires local exchange carriers to provide local number portability (LNP), to the extent technically feasible, in accordance with requirements prescribed by the FCC.  Local number portability is defined as “the ability of users of telecommunications services to retain, at the same location, existing telecommunications numbers without impairment of quality, reliability or convenience when switching from one telecommunications carrier to another.”  In 1996, the FCC released the Local Number Portability First Report and Order
, noting that “section 251(b) requires local exchange carriers to provide number portability to all telecommunications carriers, and thus to Commercial Mobile Radio Service (CMRS) providers as well as wireline service providers.” 
  The FCC concluded that “the public interest is served by requiring the provision of number portability by CMRS providers because number portability will promote competition between providers of local telephone services and thereby promote competition between providers of interstate access services.”

In 1997, the FCC adopted recommendations for wireline-to-wireline number portability, limiting porting, due to technical limitations, to carriers with facilities or numbering resources in the same rate center.  At the same time, the FCC directed the North American Numbering Council (NANC) to develop standards and procedures to provide for wireless carrier participation in local number portability. 

In 1998, the NANC submitted a report on the technical issues associated with wireless-to-wireline porting.  The report discussed such issues as: the differences between the local service areas of wireless and wireline carriers and the differences in associating a subscriber’s number to a particular rate center.  Because of the differences noted in the report, the NANC indicated that if a wireless subscriber, with an NPA-NXX outside of the wireline rate center where the subscriber is located, seeks to port his or her number to a wireline carrier, that wireline carrier may not be able to receive the ported number.  Additional reports were issued in subsequent years.

On January 23, 2003, and again on May 13, 2003, the Cellular Telecommunication and Internet Association (CTIA) filed petitions with the FCC seeking a declaratory ruling that wireline carriers have an obligation to port their customers’ numbers to wireless carriers whose service areas overlap the wireline rate center that is associated with the number.  In its petitions, CTIA claims, “some LECs have narrowly construed their LNP obligations with regard to wireless carriers, taking the position that portability is only required where the wireless carrier receiving the number already has a point of presence or numbering resources in the wireline rate center.”
  In response to these petitions, on November 10, 2003, the FCC released its Memorandum Opinion and Order and Further Notice of Proposed Rulemaking (Opinion).  In its Opinion, the FCC established a May 24, 2004 deadline by which “LECs [outside the top 100 MSAs] must port numbers to wireless carriers where the requesting wireless carrier’s coverage area overlaps the geographic location of the rate center in which the customer’s wireline number is provisioned, provided that the porting-in carrier maintains the number’s original rate center designation following the port.”

Alma’s Petition

Alma requests that the Missouri Public Service Commission grant a two-year suspension of its wireless (intermodal) porting obligations.  Alma also requests a modification of the FCC’s LNP requirements to address call rating and call routing issues discussed more fully below.  Alma further requests a Commission decision on or before April 1, 2004.  However, if the Commission is not able to issue a decision by April 1, 2004, Alma requests a suspension until January 1, 2005 due to production backlogs.

Alma states that according to 47 U.S.C. §251(f)(2), a rural local exchange carrier with fewer than two percent of the Nation’s subscriber lines installed in the aggregate nationwide can petition a state commission for a suspension of modification of the application of requirements found in Section 251(b) and (c).  The FCC Opinion requires the petitioning carrier to provide substantial, credible evidence that there are special circumstances to justify the suspension and Section 251(f)(2) states:

The State commission shall grant such petition to the extent that, and for such duration as, the State commission determines that such suspension or modification –

(A) is necessary –

i. to avoid a significant adverse economic impact on users of telecommunications services generally;

ii. to avoid imposing a requirement that is unduly economically burdensome; or 

iii. to avoid imposing a requirement that is technically infeasible; and

(B) is consistent with the public interest, convenience, and necessity.

Staff offers the following analysis of the Petition to assist the Commission in making its determination under Section 251(f)(2).  

Adverse Economic Impact on Users of Telecommunications Services

Due to the technical limitations of the Mitel GX5000 switch, Alma states that is believes switch replacement represents the best investment on behalf of its end users.  It is in the process of negotiating financing, contracts and construction services to upgrade its entire network, including installing fiber to the home.  Alma states that granting a suspension will, therefore, benefit all its customers.

Alma provided cost data on the implementation and recurring costs associated with switch software upgrades and database administration/use.  In its proprietary cost data, Alma indicates an amount per subscriber to recover the costs associated with the upgrades and an additional, on-going cost associated with the monthly database query “dips” necessary to search for ported numbers.  Alma indicates these monthly costs impose an adverse impact on its subscribers.   Proprietary Attachment A outlines the monthly cost per subscriber, the current basic local rate and the basic local rate plus the monthly recurring charge for the 5-year implementation/database recovery period if the request for suspension is denied.  The attachment also provides a comparison to other small LECs requesting similar suspensions and/or modifications.  Alma states the economic burden is especially burdensome since few of its subscribers are expected to take advantage of the wireline/wireless porting ability.  Alma  states it is an economic burden because all subscribers will be asked to bear a portion of the costs and implementation may necessitate a basic local rate increase.  

Unduly Economically Burdensome to Petitioner

In its Petition, Alma claims the LNP requirement also places an undue burden on the company because it is proactively examining switch replacement options along with options for network advancements with the goal of obtaining a switching platform and network system for subscribers.  In its Petition, Alma states that it is not a sound business practice to incur costs associated with upgrading an almost outdated switch, and then incur the costs to upgrade facilities within the next two years.

Technical Feasibility  

Alma uses a Mitel GX5000 switch, which will no longer have vendor support after January 1, 2007.  The cost of upgrading the switch for LNP is around $22,000, with an eighteen week vendor delay to build and ship necessary components.  Alma has been investigating the cost to upgrade its switch.  For these reasons, Alma states it is technically infeasible for it to become LNP capable by May 24, 2004.  

Public Interest

Alma claims the two-year suspension will ensure subscribers are not forced to bear significant costs while receiving little benefit, or to incur duplicative costs.  Alma also states suspension benefits the public interest because it allows Alma to use resources in a manner that will benefit the entire subscriber base in the future.  Further, Alma claims the suspension will allow it to replace its existing switches prior to LNP implementation.  Finally, Alma states that historically, the Commission has required there be some minimal level of customer concern or demand before requiring rate-of-return regulated companies to expend significant resources to offer a new service.  

As previously discussed, the FCC, in its November 2003 Opinion, found that wireline/wireless porting will promote competition.  On May 5, 1998, the FCC adopted its Third Report and Order, implementing cost recovery mechanisms for local number portability.  In the Report and Order, the FCC noted, “[it] will allow but not require incumbent LECs subject to rate-or-return or price-cap regulation to recover their carrier-specific costs directly related to providing number portability through a federal charge assessed on end-users.”
  Carriers are allowed to recover a levelized monthly number-portability charge over five years by setting a rate such that the present value of the revenue recovered by the charge equals the present value of the cost being recovered.
 

Once the LEC recovers its initial implementation costs, the FCC considers number portability a normal network feature.  Therefore, any remaining costs are to be recovered through existing mechanisms available for recovery of the general costs of providing service.
  The FCC determined that “recovery from end users should be designed so that end users generally receive the charges only when and where they are reasonably able to begin receiving the direct benefits of long-term number portability”.
 (emphasis added)  Once local number portability is implemented, Alma’s subscribers should immediately be able to receive the benefits of porting, if they so choose; however, Staff agrees with Alma that its subscribers will not “reasonably” begin receiving direct benefits when compared to the substantial rate increase for Alma subscribers as indicated in Attachment A. 

The FCC also found that small LECs can benefit from economies of scale by arranging for another carrier or third-party provider to provide number portability.  This assertion was supported in the FCC’s Memorandum Opinion and Order on Reconsideration of the Third Report and Order.  The FCC further stated, “such [small LECs] could arrange for another carrier to perform queries for them, enter into cooperative agreements with other small carriers, or install number portability in their own networks and use excess number portability capacity to provide query service to other carriers.”
 

As for the database query costs, the FCC requires LECs to treat the query service charge as a new service within the meaning of Section 61.49(g).  However, querying calls, and the associated charges, prior to the date the first number is ported from that LEC’s switch was found to be inconsistent with the FCC’s Third Report and Order and Cost Classification Order. 
  Therefore, end users should not charge the monthly recurring cost until such time as a number is actually ported.  However, once a single number is ported, Alma subscribers will see a significant increase in their monthly rate as indicated in Attachment A.

The Telecommunications Department Staff (Staff) has reviewed the request and recommends the Commission grant a suspension for two years, until May 24, 2006, of Alma’s obligations to provide local number portability.  Granting the suspension is in the public interest and will avoid a significant adverse economic impact on Alma’s users of telecommunications services. As Alma indicates, the costs to its subscribers impose a significant economic burden when compared to the benefits that will be received.  Further, the two-year suspension will allow Alma to replace its switch so that subscribers receive the full benefit of incurring additional costs.

As Staff recommends the Commission grant the two-year suspension, Staff further recommends the Commission deny Alma’s request for modification.  In its Opinion, the FCC recognized the concerns with routing and rating of calls, but found these issues outside the scope of its order.  The FCC noted the ruling with respect to wireline-to-wireless porting is limited to ported numbers that remain rated in their original rate centers.  The FCC declined to make a determination on routing because “the requirements of [the] LNP rules do not vary depending on how calls to the number will be routed after the port occurs.  Moreover, as CTIA notes, the rating and routing issues raised by the rural Wireline carriers have been raised in the context of non-ported numbers and are before the [FCC] in other proceedings.”
  Therefore, these issues, while not addressed in the context of the immediate Opinion, remain a matter for federal determination in other pending cases.  This issue may be resolved at the federal level prior to the expiration of the recommended two-year suspension.  

 FORMCHECKBOX 
The Company is not delinquent in filing an annual report and paying the PSC assessment. 

 FORMCHECKBOX 
 The Company is delinquent.  Staff recommends the Commission grant the requested relief/action on the condition the applicant corrects the delinquency.  The applicant should be instructed to make the appropriate filing in this case after it has corrected the delinquency.  
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