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STAFF BRIEF REGARDING THE 

U.S. COURT OF APPEALS DECISION


COMES NOW the Staff of the Missouri Public Service Commission (Staff) and respectfully offers the following brief to the Missouri Public Service Commission (Commission) regarding the U.S. Court of Appeals decision:

A.
Introduction


On June 10, 2002, the Commission issued an order directing the parties to brief the effect, if any, of the U.S. Court of Appeals, D.C. Circuit, decision in United States Telecommunications Association, et al. v. Federal Communications Commission, CC Docket No. 00-1012 (USTA)
, on the pending issues in Case No. TO-2001-440.  The Staff offers the following analysis of the D.C. Court of Appeal’s decision.  In summary, the Staff believes that the Commission has the authority to require line sharing and line splitting under both state and federal law, regardless of the USTA opinion.  However, if the USTA opinion withstands petitions for rehearing and certiorari, the high frequency portion of the loop (HFPL) would no longer be a Federal Communications Commission (FCC) designated unbundled network element (UNE).  In order for the Commission to require line sharing and line splitting, the Commission would be required to apply the “necessary and impair” standard from the Telecommunications Act of 1996 (Act) to determine whether the HFPL meets the standard for Missouri.  This determination is not supported by the current record, and would require additional evidence gathering since unbundling the HFPL was not an issue in this case.  Until the D.C. Court issues the mandate, any reliance upon the USTA decision is premature.  Regardless, the Staff believes the Commission should issue its decision regarding the terms and conditions for line sharing and line splitting based on the evidence already presented.  The status of line sharing and line splitting may not be determined until next year following the FCC’s triennial review, and further delay in this case would be prevented if the Commission resolves the current list of issues as soon as possible.  Once the Commission has issued its decision in Phase 1, the parties can focus on the pricing issues of Phase 2.  If additional proceedings are necessary to determine whether the HFPL should be unbundled, the Commission can address that issue when it arises.

B.
USTA v. FCC


The USTA case is a review of two Federal Communications Commission rulemaking orders, the “UNE Remand Order”
 and the “Line Sharing Order.”
  In the UNE Remand Order, the FCC revised its interpretation of the “necessary and impair” standards of Section 251(d)(2) of the Act.  These standards determine which UNEs should be available to competitors.  The FCC identified seven UNEs in their UNE Remand Order that met the new necessary and impair standards.  Following the UNE Remand Order, the FCC released the Line Sharing Order which added an eighth element to the list, requiring that the HFPL must also be unbundled on a national basis.  To unbundle the HFPL, the FCC adopted rules for line sharing that enabled competitive local exchange carriers (CLECs) and incumbent local exchange carriers (ILECs) to share the local loop between the CLEC’s high speed services offered on the HFPL and the ILEC’s voiceband services offered on the lower frequencies.  


The D.C. Court held that the FCC’s UNE Remand Order erred when it adopted a uniform national rule with respect to almost every network element, “without regard to the state of competitive impairment in any particular market.”  The D.C. Court remanded the UNE Remand Order back to the FCC “for further consideration in accordance with the principles outlined” in the Court’s opinion.

The D.C. Court held that the FCC’s Line Sharing Order did not adequately consider the “necessary and impair” standards of the Act when it ordered unbundling of the HFPL.  The “necessary and impair” standards, found in Section 251(d)(2) of the Act, require the FCC to consider, at a minimum, whether access by carriers to a specific element is necessary and whether failure to provide access would impair the ability of carriers seeking access to provide the services that it seeks to offer.  The D.C. Court stated that the impairment standard requires consideration of the specific state of competition in the market.  In the Line Sharing Order, the D.C. Court found, the FCC did not adequately apply the “impair” standard because it did not consider the relevance of competition in broadband services coming from cable television, and to a lesser extent, satellite.  The D.C. Court vacated the Line Sharing Order, and remanded it back to the FCC “for further consideration in accordance with the principles outlined” in the Court’s opinion.


C.
Impact of USTA

The USTA opinion could potentially impact the Commission’s line sharing case.  The issues before the Commission rely to an extent on the presumption that the HFPL is an FCC designated UNE.  If the USTA opinion removes the HFPL from the FCC’s UNE list, this Commission will need to independently find that the HFPL meets the Section 251(d)(3) standards before requiring Southwestern Bell Telephone Company (SWBT) to offer line sharing and/or line splitting.  However, if SWBT continues to offer line sharing and/or line splitting services on their own despite a USTA mandate, the Commission may order terms and conditions for these services under the Commission’s Section 392.470 RSMo 2000 authority.  The Commission may also seek to ensure that carriers offering line sharing and line splitting services do not discriminate in violation of Section 251(c)(3) of the Act and § 392.200.3 RSMo 2000.
  


What is the status of the USTA opinion?  The opinion is not final until the mandate is issued, and therefore, any action taken under the assumption that federal line sharing obligations will disappear is premature.  The earliest date the Court can issue the mandate is July 8, 2002.
  Depending on whether a party seeks a rehearing and/or certiorari before the United States Supreme Court, there is the potential for a stay of the mandate beyond July 8, 2002.  


It is possible that the FCC will reinstate the HFPL UNE either on remand of the Line Sharing Order or as a part of the FCC’s triennial review.  The FCC is currently reviewing similar issues in its first triennial review of its unbundled network element (UNE) policies, which could further alter the necessary and impair standard used by the FCC and the FCC’s UNE list.
  It appears that both the future of the USTA opinion and the future of the FCC’s unbundling rules are uncertain.


SWBT’s current line sharing and line splitting obligations remain intact under SWBT’s agreements with the various CLECs.  Those agreements contain “change of law” provisions that could be executed by SWBT if the D.C. Court issues its mandate and removes the HFPL from the list of UNEs.  The Staff was recently reassured by SWBT that it will honor its current line sharing and line splitting agreements until February 2003.  SBC Communications, Inc., SWBT’s parent company, offered similar assurances in a letter to FCC Chairman Powell dated June 18, 2002.  The Staff appreciates SWBT’s assurances in this regard, but believes that the CLEC parties to those agreements are better suited to speak to the impacts of SWBT’s commitments.

D.
Commission Authority to Order Line Sharing and Line Splitting

Missouri law and federal law both give the Commission the authority to order additional UNEs and to order line sharing and line splitting, regardless of the USTA opinion.  If the Commission wishes to pursue line sharing and line splitting terms and conditions for Missouri, the following authority applies.


1.
Authority Derived from State Law

The Commission’s authority to perform any act must be delegated by the Missouri legislature.  Accordingly, the Commission must have the independent authority to order additional UNEs and to establish terms and conditions for line sharing and line splitting.  The Staff believes this authority was delegated by the Missouri legislature to the Commission.  First, Section 386.250(2) RSMo 2000 gives the Commission jurisdiction over all intrastate telecommunications services, facilities and companies in the State of Missouri.  This includes the facilities that provide line sharing, line sharing services and the companies offering those services.  Second, the Missouri statutes give the Commission the additional authority to impose “any condition or conditions” on any telecommunications company so long as such imposition is in the public interest and consistent with the purposes of Chapter 392.  Section 392.470 RSMo 2000 states:

The commission may impose any condition or conditions that it deems reasonable and necessary upon any company providing telecommunications service if such conditions are in the public interest and consistent with the provisions and purposes of this chapter…

Accordingly, additional unbundling obligations are conditions that the Commission could require of LECs so long as these conditions are in the public interest and consistent with the purposes of Chapter 392.  The purposes of Chapter 392 appear in § 392.185 RSMo 2000, and include the following:

· Promote diversity in the supply of telecommunications services and products throughout the State of Missouri (§ 392.185(3)); and

· Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest (§ 392.185(6)).

The Commission could seek to determine whether diversity in supply of DSL services will be harmed if the HFPL is not a UNE.  Furthermore, the Commission could consider whether full and fair competition will be given a chance to develop if CLECs are denied access to the HFPL.  

Additional authority for implementing line sharing and line splitting can be found under §§ 386.250(7) and 392.451.3.  The Commission’s general jurisdiction over telecommunications found in § 386.250(2) was expanded by the Missouri legislature to extend to “all such other and additional matters and things, and in such further respects as may herein appear, either expressly or impliedly.” § 386.250(7) RSMo 2000.  Implied authority to impose line sharing and line splitting obligations on LECs is found in § 392.451.3.  Under this section, the Missouri Legislature adopted and incorporated the provisions of Section 251(f)(1) of the federal Telecommunications Act of 1996 providing an exemption for rural telephone companies from the interconnection and unbundling obligations of Section 251(c).  By granting an exemption to a rural subset of Missouri carriers, the Missouri Legislature implied that non-rural carriers are subject to the interconnection and unbundling requirements of Section 251(c).  Section 251(c) requires interconnection and unbundling terms and conditions in accordance with the requirements of Sections 251 and 252, which include a state commission’s 251(d)(3) authority to establish additional access and interconnection obligations.  In creating this exception for rural carriers, the Missouri Legislature implied that the Commission was delegated the authority to establish additional terms and conditions for interconnection and unbundling, including line sharing and line splitting terms and conditions.  

2.
Authority Under Federal Law


Federal law also preserves state authority to require line sharing and line splitting.  Under FCC Rule 51.317, a state commission may unbundle additional network elements as follows:

If an incumbent LEC is required to provide nondiscriminatory access to a network element in accordance with § 51.311 and section 251(c)(3) of the Act under § 51.319 of this section or any applicable Commission Order, no state commission shall have authority to determine that such access is not required.  A state commission must comply with the standards set forth in this § 51.317 when considering whether to require the unbundling of additional network elements.  With respect to any network element which a state commission has required to be unbundled under this § 51.317, the state commission retains the authority to subsequently determine, in accordance with the requirements of this rule, that such network element need no longer be unbundled.

Not only does Rule 51.317 codify a state commission’s authority to add to the FCC’s unbundling obligations, but only the state commission retains the authority to subsequently remove that network element from an ILEC’s unbundling obligations.  


Support for a state commission’s authority to expand the unbundling requirements is also found in the Telecommunications Act itself.  Section 251(d)(3) preserves this Commission’s authority to establish “access and interconnection obligations of local exchange carriers” so long as the Commission’s action is consistent with the requirements of Section 251 of the Act.
  These interconnection obligations include the authority to unbundle the HFPL and require line sharing and line splitting.  Section 261(b) of the Act also supports the Commission’s authority to add to a LEC’s interconnection and unbundling obligations. 

3. Insufficient Evidence

If the Commission wishes to require line sharing and line splitting obligations by adding the HFPL to the list of UNEs for Missouri LECs, the Commission must make a separate determination that the HFPL meets the “necessary and impair” standards found in Section 251 of the Act.  Since the parties were previously addressing a UNE that was already included on the FCC’s minimum list, the parties did not offer evidence regarding the necessity of unbundling the HFPL or the impairment that would occur if the HFPL is not unbundled.  Therefore, the record before the Commission does not contain sufficient evidence to determine whether Missouri should require unbundling of the HFPL.  If the Commission wishes to consider unbundling the HFPL, the Staff recommends that the Commission implement a new proceeding or accept additional evidence for that purpose.  

E.
Conclusion

The Staff recommends that the Commission not delay in resolving the issues presented.  Even if the D.C. Court issues a mandate, the status of line sharing and line splitting will not be final until the FCC’s order on remand and until the FCC’s triennial review is final.  The earlier the Commission issues its order, the earlier the Commission and the parties can move to Phase 2 of this proceeding.


WHEREFORE, the Staff respectfully offers the above comments regarding the U.S. Court of Appeals decision.  
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� 2002 WL 1040574 (D.C. Cir), decided May 24, 2002.


� Implementation of the Local Competition Previsions of the Telecommunications Act of 1996, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, 15 FCC Rcd 3696 (1999).


� In the Matters of Deployment of Wireline Services Offering Advanced Telecommunications Capability and Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, Third Report and Order in CC Docket No. 98-147 and Fourth Report and Order in CC Docket No. 96-98, 14 FCC Rcd 20912 (1999).  


� The Michigan Public Service Commission recently held that the USTA decision “did not go so far as to hold that, as a matter of federal law, there is no obligation to provide nondiscriminatory access to the high- or low-frequency portions of the loop.”  The Michigan PSC also stated that the USTA decision did not affect their authority with respect to line sharing under state law, and held that Ameritech Michigan must “apply its procedures uniformly, consistently and without discrimination to itself and all other providers, regardless of whether they are its affiliates or non affiliates.”  In the Matter of the Complaint of the Competitive Local Exchange Carriers Association of Michigan, CMC Telecom, Inc., Long Distance of Michigan, Inc., McLeodUSA Telecommunications, Inc., Michtel, Inc. and the Association of Communications Enterprises against SBC Ameritech Michigan for Anti-Competitive Acts and Acts Violating the Michigan Telecommunications Act, Case No. U-13193, Opinion and Order (June 6, 2002).


� Federal Rule of Appellate Procedure 41(b).


� In the Matter of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Notice of Proposed Rulemaking, CC Docket No. 01-338, December 20, 2001.


� Paragraph 153 of the UNE Remand Order also supports a state commission’s authority to add to the list of unbundled network elements.
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