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SUPPLEMENTAL BRIEF OF THE STAFF OF THE

MISSOURI PUBLIC SERVICE COMMISSION

The Staff of the Missouri Public Service Commission (“Staff”) offers the following supplemental brief regarding the Metropolitan Calling Area (“MCA”) Plan.  During the prehearing conference held on November 24, 2003, questions arose concerning the Commission’s authority.   Two issues identified in the parties’ May 6, 2003 List of Issues address the Commission’s authority.  Issue 2(a) asks whether the Commission has the authority to modify the MCA Plan, and Issue 2(g) asks whether the Commission has the authority to make tier 3 (or any optional tier) of the current MCA mandatory.   The Staff offers this supplemental brief to clarify its position on these issues.

1. 
Authority to Modify the MCA Plan

The Commission implemented MCA service in Case No. TC-92-306, In the Matter of the Establishment of a Plan for Expanded Calling Scopes in Metropolitan and Outstate Exchanges, Report and Order, issued December 23, 1992.  The Commission reached the following conclusions of law regarding its authority to implement MCA:

The Commission has the authority under the provisions of Section 392.240 to determine that when the rates or service supplied by telecommunications companies are unreasonable, inadequate, or insufficient, it shall determine the just and reasonable rates and the reasonable and sufficient service to be offered.  The Commission also has authority pursuant to Section 392.250 to order repairs, improvements, changes or additions to be made to promote the convenience of the public.
  

In a subsequent review of MCA service in Case No. TO-98-483, In the Matter of an Investigation for the Purpose of Clarifying and Determining Certain Aspects Surrounding the Provisioning of Metropolitan Calling Area Service After Passage and Implementation of the Telecommunications Act of 1996, Report and Order, issued September 7, 2000, the Commission modified the MCA Plan under the following authority:

Under the provision of Section 386.250, RSMo Supp. 1999, the Commission has jurisdiction and supervisory powers over telecommunications companies that operate in the state of Missouri.  Section 392.240, RSMo 1994, grants the Commission authority over the rates and charges that are charged or collected by telecommunications companies operating in Missouri.  Under Section 392.470, RSMo 1994, the Commission has the authority to impose conditions that it deems reasonable and necessary upon any carrier providing telecommunications service if such conditions are in the public interest.  Under Section 392.361, RSMo 1994, the Commission has the authority to require competitive telecommunications companies to comply with any conditions reasonably made necessary to protect the public interest.

The Commission’s authority was upheld by the Missouri Court of Appeals for the Western District in State ex rel. MoKan Dial, Inc. et al v. Public Service Commission, 897 SW2d 54 (Mo. App. WD 1995).  This case was an appeal of the Commission’s order establishing MCA. The Western District found “§ 392.240.1 is applicable here and invests the Commission with authority to revise and to set reasonable rates for tolls and other services when customer needs are not being met and service is inadequate.”  The Western District concluded, “the Commission had the legal authority to set up this plan” and affirmed the Commission’s order.  

In 1996, the Missouri Legislature implemented price cap regulation.  See Section 392.245 RSMo 2000.  Carriers regulated under price cap regulation could argue that reliance upon 

Section 392.240.1 as the sole authority for modifying the MCA Plan exempts these carriers from the modifications, or from the MCA Plan entirely, since price cap regulated carriers are specifically exempted from regulation under subsection 1 of Section 392.240.  See Section 392.245.7.RSMo 2000.  However, the Commission’s authority to create and to modify the MCA Plan is not derived solely from Section 392.240.1.  Price cap regulated carriers are not exempted from Sections 386.250, 392.250, and 392.470 RSMo 2000, which the Commission has lawfully relied upon in Case Nos. TC-92-306 and TO-99-483 as authority for implementing the MCA Plan.  Price cap carriers are also not exempted from the reach of Section 392.240.2 RSMo 2000, which give the Commission the authority to determine that the “rules, regulations or practices of any telecommunications carrier are unjust or unreasonable” and to “determine the just, reasonable, adequate, efficient and proper regulations, practices, equipment and service…”  

The MCA Plan also furthers the purposes of Chapter 392, which are to be construed to ensure that customers pay only reasonable charges for telecommunications service and to promote parity of urban and rural telecommunications services.  In Case No. TC-92-306, the Commission specifically addressed a challenge to its authority to “reclassify” calls from toll to local by finding that the Commission “is not changing the toll classification of toll calls…but is ordering the provisioning of an alternate service which will be classified as local.”

Section 392.470 RSMo 2000 is a broad grant of authority to the Commission, which authorizes the Commission to impose any condition or conditions if such conditions are in the public interest.  The Commission established in Case No. TC-92-306 that due to a substantial number of customer complaints and dissatisfaction with exchange service originated in areas which were once rural, and due to the growth of the metropolitan areas of St. Louis, Kansas City 

and Springfield, the MCA Plan is in the public interest.  In the Report and Order in Case No. TO-99-483, the Commission found that MCA service has met the public interest since its introduction, and customer complaints about calling scopes have been greatly reduced.
  The Commission found “the evidence in this case indicates that the MCA service ordered by the Commission in Case No. TO-92-306 is still in the public interest.”

2.
Authority to make Optional Tier Mandatory

In Case No. TC-92-306, the Commission ordered mandatory MCA service for the central MCA tiers in St. Louis, Kansas City and Springfield under the authority cited above in the Commission’s Report and Order.  A modification of the MCA Plan to make an optional tier mandatory would simply maintain the authority under which the Commission made the central tiers mandatory.  In addition to the authority cited above, the Commission has the authority to make tier 3 (or any optional tier) of the current MCA mandatory under Section 392.200.7 RSMo 2000, which give the Commission the authority to “provide the limits within which telecommunications messages shall be delivered without extra charge.”
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