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STATE OF MISSOURI
	In the Matter of a Commission Inquiry into the Possibility of Impairment without Unbundled Local Circuit Switching When Serving the Mass Market.
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	Case No. TO-2004-0207


STAFF’S RESPONSE TO MCIMETRO ACCESS TRANSMISSION

SERVICES, LLC’S MOTION TO REOPEN CASE, CERTIFY RECORD

AND MODIFY PROTECTIVE ORDER


COMES NOW the Staff of the Missouri Public Service Commission and for its response to MCImetro Access Transmission Services, LLC’s motion states:

1. On October 1, 2004, MCImetro Access Transmission Services, LLC filed its motion asking this Commission to reopen this case, certify the record in this case and modify the existing protective order.  In particular, at paragraph 8 of its motion, MCImetro states, “Accordingly, the better course is to submit the entire record of the Commission’s proceeding to the FCC, but also enable the parties to use the record developed in this proceeding, prior to suspension of litigation, including data gathered in discovery and other relevant materials, to reference the factual, legal and policy arguments they deem appropriate in their filings with the FCC.”
2. While MCImetro accurately quotes those portions of paragraph 15 of the FCC’s August 20, 2004, Notice and Order of Proposed Rulemaking that it quotes, it does not include all of paragraph 15.  In full, that paragraph provides:

Given that our inquiry raises complex issues, and proceedings that state commissions initiated to implement the Triennial Review Order developed voluminous records containing information potentially relevant to our inquiry, we anticipate that parties might wish to submit much of that same factual evidence to support their positions here.  To be sure, the state commissions’ dedication in executing the difficult tasks set out for them in our Triennial Review Order was impressive, and we appreciate their efforts.  To make the records from state proceedings more usable, we encourage state commissions and other parties to file summaries of the state proceedings, especially highlighting factual information that would be relevant under the guidance of USTA II.  Similarly, we encourage state commissions and other parties to summarize state commission efforts to develop batch hot cut processes.  To avoid duplicative filings, we encourage parties (particularly the state commissions and parties participating in the state proceedings) to coordinate with one another regarding the filing of that information.  Otherwise, parties generally shall not incorporate merely by reference entire documents or significant portions of documents that were filed in other proceedings in this or other dockets, or in state proceedings or elsewhere.  Rather, the parties must provide a complete recitation in their current filings of any arguments or data that they wish the Commission to consider. Moreover, parties making factual submissions shall provide the underlying data, analysis and methodologies necessary to enable the Commission and commenters to evaluate the factual claims meaningfully, including a discussion of the basis upon which data were included or excluded.  Further, to minimize the burden and time associated with determining parties’ positions, we require parties to make all substantive legal and policy arguments in their comments, reply comments, or ex parte filings, rather than only raising them in supporting materials.  We explicitly warn parties that these requirements are being put into place to ensure that the issues in this proceeding are fully and fairly presented within the severe constraints placed on the Commission by the necessity of formulating permanent rules quickly.
  (Footnotes omitted).

3. On October 4, 2004, when they were due, this Commission filed its comments with the FCC in response to the FCC’s August 20, 2004, Notice and Order of Proposed Rulemaking.  Those comments included summaries of cases before this Commission and copies of pertinent orders from them for the FCC’s consideration.  The Staff continues to recommend that this was the appropriate way for this Commission to provide its comments to the FCC.  Based on the FCC’s order, as quoted above, it is the Staff’s opinion that the FCC is discouraging commenters, including this Commission, from submitting to it the entire record of state proceedings without summarization.

4. The Staff takes no position on the issue of whether parties to this proceeding should be allowed to use confidential information disclosed in this proceeding in making their comments to the FCC.

WHEREFORE, the Staff submits the foregoing in response to the motion of MCImetro Access Transmission Services, LLC made October 1, 2004, in this case.
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