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REPORT AND ORDER
Syllabus:  This order approves the unanimous Stipulation and Agreement stipulating to certain facts and regarding the rating and routing issues not resolved by the Federal Communications Commission.  The order also grants the company a two-year suspension of the require​ment of U.S.C. Section 251(b) and (c) as they pertain to local number portability.

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Background

Section 251(b) of the Telecommunications Act of 1996 (the Act) states that incumbent local exchange providers have “[t]he duty to provide, to the extent technically feasible, number portability in accordance with requirements proscribed by the [FCC].
  “Number portability” is defined by the Act as “the ability of users of telecommunications service to retain, at the same location, existing telecommunications numbers without impairment of quality, reliability, or convenience when switching from one telecommunica​tions carrier to another.”

On November 10, 2003, the Federal Communications Commission (FCC) issued a Memorandum Opinion and Order and Further Notice of Proposed Rulemaking (the LNP Order) addressing local number portability (LNP) between wireline and wireless telecommunica​tions carriers.
  Among other things, the LNP Order concludes that, by November 24, 2003, local exchange carriers must port numbers to wireless carriers where the requesting wireless carrier’s “coverage area” overlaps the geographic location of the rate center in which the customer’s wireline number is provisioned.  This requirement applies even though the wireless carrier’s point of presence is in another rate center and has no physical interconnection with the wireline carrier.  Although the LNP Order recognized the problem of designating different routing and rating points on LNP for small rural local exchange carriers, the FCC did not resolve these issues in its decision.

By order issued January 16, 2004, the FCC extended the deadline for compliance with the LNP requirements from November 24, 2003, to May 24, 2004.

Section 251(f)(2) of the Act, however, provides that a state commission shall grant a petition for suspension or modification of local number portability require​ments for rural carriers, to the extent that, and for such duration, as the state commission deter​mines that such suspension or modification:

(A)
is necessary –

(i)
to avoid a significant adverse economic impact on users of telecommunications services generally;

(ii)
to avoid imposing a requirement that is unduly economically burdensome; or 

(iii)
to avoid a requirement that is technically infeasible; and 

(B)
is consistent with the public interest, convenience, and necessity.
 

Procedural History
On February 23, 2004, Green Hills Telephone Corporation (Green Hills) filed a Petition with the Missouri Public Service Commission requesting a two‑year suspension of Green Hills’ obligations under Section 251(b) of the Telecommunications Act of 1996 to provide LNP to requesting commercial mobile radio service providers.  Green Hills also requested modification of certain call rating and routing issues.  Green Hills filed cost information and implementation data on March 4, 2004.

On March 24, 2004, the Commission’s Staff filed a Staff Recommendation suggesting that the Commission deny Green Hills’ request for a two‑year suspension of the intermodal porting obligations.  Staff, however, recommended that the Commission grant the Green Hills a six‑month suspension.  Staff also recommended that the Commission grant Green Hills’ request for modification regarding the rating and routing issues raised by the LNP requirements.  Attached to Staff’s Recommendation was a Memorandum further explaining Staff’s position.

The Commission held an On‑the‑Record Presentation regarding the Petition on May 5, 2004.  During a prehearing conference on May 11, 2004, the Commission ordered that the enforcement of the FCC’s requirements be suspended until August 7, 2004, to allow the Commission additional time to consider the Petition.  The Commission later extended the temporary suspension to August 21, 2004.  The Commission adopted a procedural schedule by an order issued on May 25, 2004.

On June 18, 2004, Green Hills, the Commission Staff, and the Office of the Public Counsel filed a unanimous Stipulation and Agreement that addresses many facts that are not in dispute and also addresses the rating and routing issues that were not resolved by the FCC.  Also on June 18, 2004, Staff filed suggestions in support of the Stipulation and Agreement and the direct testimony of Natelle Dietrich.  On the same date, the Office of the Public Counsel filed the testimony of Barbara A. Meisenheimer.

On July 7, 2004, the Commission conducted an evidentiary hearing on the remaining disputed issue: suspension.  The transcript for the hearing was filed on July 9, 2004, and briefs were filed on July 13, 2004.  The Commission did not receive any objections to post-hearing Exhibit 26, entitled “Local Number Portability Intercept Informa​tion,” and so it is hereby received into the record.  
Discussion

I. Uncontested Issue – Rating and Routing

In the unanimous Stipulation and Agreement, the parties stipulate to many facts that are not in dispute, and also address the rating and routing issues not resolved by the FCC.  In the Stipulation, the parties state that they agree that the requested modification is necessary to avoid a significant adverse economic impact on users of telecommunications generally and to avoid an undue economic burden on Green Hills.  The parties agree that granting the requested modification is consistent with the public interest, convenience, and necessity since it will avoid imposing additional economic burdens on customers or telecommunications services and reduce customer confusion prior to the FCC resolving rating and routing issues.

Specifically, the parties agree to the following:

· That the Commission should grant modification such that if wireline‑to‑wireless LNP is requested and Petitioner has become fully LNP‑capable, then Petitioner would notify the wireless carrier that it is not the responsibility of the Petitioner to establish facilities and/or arrangements with third‑party carriers to transport calls on a local basis to a point outside of its local serving area.  This would also apply to a situation where a wireless carrier that has established facilities and/or arrangements with third‑party carries to transport calls to a point outside of the Petitioner’s local serving area is requested to port numbers to another wireless carrier who has not established such facilities or arrangements.  

· That neither Petitioner, nor its wireline customers, will be responsible for any transport or long distance charges associated with porting numbers and any associated calls outside Petitioner’s local service area.

· That the Commission should enter an order authorizing Petitioner to establish an intercept message for seven‑digit dialed calls to ported numbers where the facilities and/or the appropriate third‑party arrangements have not been established.  The intercept message will inform subscribers that the call cannot be completed as dialed and, if possible, provide information about how to complete the call.

· That the modification is a conditional modification until such time as the FCC further addresses the rating and routing issues associated with porting numbers.  The parties agree that Petitioner should not be foreclosed from seeking additional modification if and when the FCC issues any subsequent decisions to address the rating and routing issues associated with porting numbers.

After reviewing the unanimous Stipulation and Agreement, the suggestions in support of the Stipulation and Agreement, and after hearing the arguments and explanations of the parties at the on-the-record presentation and at the hearing, the Commission finds that the stipulation and agreement filed on June 18 should be approved. 

II. Contested Issue – Suspension

All parties agree that Green Hills should be granted a suspension of the FCC’s LNP requirements.  The parties disagree, however, over whether the suspension should be for six months or two years.  Green Hills and Public Counsel agree that the costs of implementing LNP at this time will cause an adverse economic impact on the subscribers and/or an undue economic burden on Green Hills, particularly when compared to the “negligible benefit that will accrue to rural subscribers.”
  Therefore, Green Hills and Public Counsel recommend a two‑year suspension.

Staff recommends that the Commission grant a six‑month suspension, from the date of the Commission’s order, of the FCC’s intermodal porting requirements.
  Staff contends that the six‑month suspension will allow time for Green Hills to implement wireless number portability.

(A) Is suspension necessary?

1. Is LNP technically feasible?

Under Section 251(f)(2), the Commission must determine whether implementation of LNP is technically infeasible.  The parties agree that Green Hills’ switch is not LNP‑capable.
   Green Hills acknowledges that with software updates the company can become LNP‑capable.
    The Commission therefore finds that it is technically feasible for Green Hills to implement LNP.

2. Will LNP cause a significant adverse economic impact on Green Hills’ customers?

Green Hills is a facilities-based incumbent local exchange company providing local exchange services in Missouri to approximately 3,761 subscribers.
  Green Hills serves 13 exchanges.
  Green Hills is authorized to provide telephone service to the public consistent with its existing tariffs on file with the Commission and consistent with its  certificate of public convenience and necessity, which was granted in Case No. TA-88-47.
  Green Hills provides basic local exchange service within its local exchange boundaries, and does not provide local exchange telecommunications services outside of its certificated area.
   Green Hills’ service area is predominately rural in character.

As noted above, Green Hills’ facilities are not presently LNP-capable.
  Green Hills provided proprietary information regarding the costs of upgrading the company’s switches so that they are LNP‑capable.
  In its proprietary cost data, Green Hills indicates an amount per subscriber to recover the costs associated with the upgrades and an additional, ongoing cost associated with the monthly database query “dips” necessary to search for ported numbers.
  Green Hills’ estimated LNP charge necessary to recover implementation and recurring costs is $0.64 per line per month.

Green Hills contends that the monthly costs impose a significant adverse impact on its subscribers.
  Green Hills states that the economic burden is especially burdensome since few of its subscribers are expected to take advantage of the wireline/wireless porting ability.
  Additionally, Green Hills indicates that wireless coverage makes service quality and signal reliability questionable in rural areas, leading it to believe that fewer subscribers will port than in nonrural areas.
   Public Counsel supports Green Hills’ request for a two-year suspension.

Staff contends that Green Hills has not shown facts that support or warrant outright suspension of the LNP requirements based upon the economic impact.

The Commission finds that as a small rural telephone company, Green Hills has a small customer base over which to spread the costs of implementing LNP.
  Thus, although the implementation costs and ongoing costs associated with LNP may be similar across Missouri, customers of smaller companies, such as Green Hills, may face substantially higher surcharges.  The Commission also finds that the anticipated demand for LNP in Green Hills’ area is quite small.
  The Commission finds that the significant adverse economic impact on these rural customers outweighs any potential benefit that Green Hills’ subscribers will receive from wireline-to-wireless LNP.   

3. Will LNP cause an undue economic burden?

The next issue is whether implementing LNP will cause an undue economic burden.

Green Hills contends that the LNP requirements will create an undue economic burden by forcing Green Hills to divert limited capital resources from the provision of high-quality services in order to implement an expensive service that has little (if any) subscriber demand.  If the Commission does not grant the requested suspension, Green Hills will incur costs associated with hardware or software replacement or upgrades, programming, training, and translations work.
  Green Hills will also face ongoing database query costs associated with porting numbers.
  Green Hills argues that this economic burden is not justified until the numerous legal challenges and technical uncertainties are resolved by the FCC.
  Public Counsel supports Green Hills’ request for a two-year suspension.

Staff, however, contends that Green Hills has not shown facts that support or warrant outright suspension of the LNP requirements based upon the economic burden.

The Commission determines that, at this time, granting suspension will avoid an undue economic impact on Green Hills and will prevent the company from being required to divert limited funds to implement LNP for a small handful of subscribers, rather than applying those funds to implement services or upgrade infrastructure that will benefit a large number of subscribers.
  The Commission also finds some merit in Green Hills’ argument that the economic burden is not justified until the numerous legal challenges and technical uncertainties surrounding LNP are resolved. 

(A)
Public Interest, Convenience, and Necessity

Green Hills claims that a two‑year suspension will ensure that subscribers are not forced to bear significant costs while receiving little benefit.
  Green Hills also states that suspension benefits the public interest because it allows the company to use resources in a manner that will benefit the entire subscriber base in the future.
  Finally, Green Hills states that, historically, the Commission has required there to be some minimal level of customer concern or demand before requiring rate-of-return regulated companies to expend significant resources to offer a new service.

Public Counsel states, and the Commission agrees, that the best public outcome becomes clear when one weighs the relative economic burden and harm that will be inflicted upon the small rural companies, like Green Hills, as compared to the benefit that could be bestowed upon wireline customers who want to substitute wireless service for their basic local telephone service.  According to the Public Counsel, the public interest and the goal of protection for the consumer weigh heavily on the scale to postpone the implementation of LNP with a two‑year suspension; the Commission agrees. 

Public Counsel further suggests that an LNP surcharge in any amount is not a reasonable and acceptable charge.  According to Public Counsel, customers who retain wireline basic local service should not have to shoulder the costs to allow customers to leave the system.
  This cost shifting is unfair and unjust and inconsistent with the overriding public purpose to protect local ratepayers.

Staff concludes that the facts do not support or warrant “outright suspension of the local number portability requirements based on economic impact or economic burden.”
  Staff contends that “the public interest would be served by implementing LNP, as the cost would not be so substantial that it would burden the customer; implementation would provide the benefits of choice to customers and promote the competition sought by the FCC; and implementation would also allow the areas to participate in thousand block pooling.”
  Staff does, however, believe that there are sufficient technical issues such that a six‑month modification of the porting requirements is appropriate.

The Commission finds that, at this time, implementing wireline-to-wireless LNP will not result in very little, if any, tangible benefit for Green Hills’ customers.    At the hearing, Barbara Meisenheimer, of the Office of the Public Counsel, indicated that she has not witnessed a great demand for LNP.
    As noted by Green Hills, this may be due in part to the fact that wireless coverage is limited or nonexistent in many of the remote rural areas where Green Hills serves.
  The Commission is also concerned by the fact that those few customers, if any, that do port their numbers to a wireless carrier will avoid the LNP surcharge and thus may leave Green Hills’ remaining customers paying even higher surcharges.
 The Commission finds that the estimated costs and LNP surcharges currently outweigh any benefit to Green Hills’ customers.  For these reasons, the Commission finds that it is consistent with the public interest, convenience, and necessity to suspend, for two years, Green Hills’ obligation to implement LNP.  

Conclusions of Law
The Missouri Public Service Commission has arrived at the following conclusions of law.

Green Hills is a facilities-based incumbent local exchange company providing telecommunications service in rural Missouri.
  Green Hills is a “rural telephone company” as defined by federal law and Federal Communications Commission rule.
  Green Hills is subject to the Commission’s jurisdiction.

Section 251(b) of the Telecommunications Act of 1996 (the Act) states that incumbent local exchange providers have a duty to provide, to the extent technically feasible, number portability in accordance with requirements prescribed by the FCC.
 “Number Portability” is defined by the Act as “the ability of users of telecommunications service to retain, at the same location, existing telecommunications numbers without impairment of quality, reliability, or convenience when switching from one telecommunica​tions carrier to another.”
 

On November 10, 2003, the Federal Communications Commission (FCC) issued a  Memorandum Opinion and Order and Further Notice of Proposed Rulemaking ( the LNP Order) addressing local number portability (LNP) between wireline and wireless telecom​munications carriers.
  Among other things, the Local-Number Portability Order concludes that, by November 24, 2003, local exchange carriers must port numbers to wireless carriers where the requesting wireless carrier’s “coverage area” overlaps the geographic location of the rate center in which the customer’s wireline number is provisioned.  This requirement applies even though the wireless carrier’s point of presence is in another rate center and has no physical interconnection with the wireline carrier.  Although the Local Number Portability Order recognized the problem of designating different routing and rating points on local-number portability for small rural local exchange carriers, the FCC did not resolve these issues in its decision.

Section 251(f)(2) of the Act does, however, provide that a state commission shall suspend or modify number portability requirements for rural carriers, if suspension or modification:

(A)
is necessary –

(i)
to avoid a significant adverse economic impact on users of telecommunications services generally;

(ii)
to avoid imposing a requirement that is unduly economically burdensome; or 

(iii)
to avoid a requirement that is technically infeasible; and 

(B)
is consistent with the public interest, convenience, and necessity.
 

Suspension:
A.
Is Suspension Necessary?

The parties agree that LNP is technically feasible.  Therefore, in determining “necessity” under Section 251(f)(2), the question is “Is suspension necessary to either avoid a significant adverse impact on users of telecommunications services generally, or to avoid imposing a requirement that is unduly economically burdensome?”

In making this determination, the Commission largely relies on a cost/benefit analysis.  As noted above, the Commission determines that the anticipated demand for LNP is low; consequently, the potential benefit of implementing LNP at this time is quite  low.  Furthermore, the Commission determines that there are significant implementation and ongoing costs associated with implementing LNP.  As discussed above, Green Hills indicates that the estimated LNP charge necessary to recover implementation and recurring costs is $0.64 per line, per month.  In weighing the small potential benefit of LNP against the significant implementation and ongoing costs, the Commission determines that the costs outweigh the potential benefits.   The Commission finds that suspension is necessary to avoid a significant adverse impact on telecommunications users generally, and that suspension is necessary to avoid a requirement that is unduly economically burdensome.  

As for the length of the suspension, the Commission determines that a two-year suspension will allow Green Hills, Public Counsel, and Staff to gain a better understanding of the level of demand for wireline-to-wireless LNP and the associated costs associated with LNP.  A two-year suspension will also allow Petitioner more time to implement the technical requirements for LNP and will provide more time for the FCC to clarify the LNP requirements for small, rural telephone companies.  For these reasons, the Commission finds that a suspension period of two years is reasonable.

B.
Is Suspension Consistent with the Public Interest, Convenience, and Necessity?

The analysis does not end with a determination of “necessity.”   One question remains:  “Is suspension consistent with the public interest, convenience, and necessity?”

The Commission determines that suspension is consistent with the public interest, convenience, and necessity.  The Commission finds that rural consumers will see little benefit from the LNP surcharges and there is little or no demand for wireline-to-wireless LNP in rural areas at this time.  Furthermore, the Commission is concerned by the fact that the few customers that do port their numbers to a wireless carrier will avoid the LNP surcharge, while Green Hills’ remaining customers may end up paying even higher surcharges.  The Commission finds that the estimated costs and LNP surcharges currently outweigh any benefit to Green Hills’ customers.  Therefore, the Commission determines that requiring Petitioner to implement LNP at this time is not consistent with the public interest, convenience, and necessity.

IT IS THEREFORE ORDERED:
1. That Green Hills Telephone Corporation is granted a two-year suspension, until May 24, 2004, of the requirements of U.S.C. Section 251(b) and (c) as they pertain to local number portability.

2. That the unanimous Stipulation and Agreement (Attachment A) regarding the rating and routing issues filed by the parties on June 18, 2004, is approved.

3. That the Federal Communications Commissions local number portability requirements for Green Hills Telephone Corporation is modified to provide that if wireline-to-wireless local number portability is requested after Green Hills has become fully LNP‑capable, then Green Hills shall notify the wireless carrier that it is not the responsibility of Green Hills to establish facilities or arrangements with third-party carriers to transport call son a local basis to a point outside of Green Hills’ local service area.  

4. That while this modification is in effect, neither Petitioner, nor its wireline customers, will be responsible for any transport or long distance charges associated with porting numbers and any associated calls outside Petitioner’s local service area.

5. That Green Hills Telephone Corporation shall establish an intercept message for seven-digit dialed calls to ported numbers where the required facilities or appropriate third‑party arrangements have not been established.  The intercept message will inform subscribers that the call cannot be completed as dialed and to the extent possible, provide information about how to complete the call and whether long distance charges will apply.

6. That Green Hills Telephone Corporation shall notify the Commission ten days from the date the Federal Communications Commission issues any further decision addressing the rating and routing issues associated with porting numbers.

7. That the modifications made in this order will remain in effect only until 30 days after the Federal Communications Commission further addresses the rating and routing issues associated with porting numbers, unless otherwise ordered.

8. That this Report and Order shall become effective on August 27, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Clayton, Davis, and Appling, 

CC., concur;

Murray, C., dissents;

and certify compliance with the provisions of 

Section 536.080, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 17th day of August, 2004.
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