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Motion to Dismiss

COMES NOW the Staff of the Missouri Public Service Commission and for its Motion to Dismiss for lack of subject matter jurisdiction states:


1.
On February 13, 2003, Missouri RSA No. 7 Limited Partnership d/b/a Mid Missouri Cellular (“MMC”) applied for designation as an eligible telecommunications carrier  (“ETC”) pursuant to Sections 214 and 254 of the Telecommunications Act of 1996.  MMC is a commercial mobile radio services (“CMRS” or “cellular”) carrier, and is not certificated by the Commission.  MMC stated in its Application:

MMC is a telecommunications carrier authorized by the FCC to provide commercial mobile radio services (CMRS) in Missouri pursuant to two cellular radiotelephone licenses bearing Call Signs KNKN595 and KNKR207.  MMC is not certificated by the Commission to provide basic local telecommunications services.  Moreover, according to 386.020(53)(c) RSMo, the cellular service MMC provides in Missouri is outside the scope of “telecommunications service,” as that term is defined in the Missouri Revised Statutes.


2.
Section 386.250(2) RSMo 2000 gives the Commission the jurisdiction to regulate all telecommunications facilities, telecommunications services and telecommunications companies operating within the State of Missouri.  The Commission’s jurisdiction over telecommunications companies is limited by definition to companies providing  “telecommunications service.”
 Section 386.020(53)(c) exempts from the Commission’s jurisdiction the offering of radio communications services and facilities when such services and facilities are provided under a license granted by the FCC.  Due to the jurisdiction exemption for CMRS carriers, the Staff concludes that the Commission does not have jurisdiction over the services or facilities of MMC.

3.
 Section 214(e)(6) of the Telecommunications Act anticipates that State commissions may not have jurisdiction over all carriers that seek ETC designation.  That section states:

In the case of a common carrier providing telephone exchange service and exchange access that is not subject to the jurisdiction of a State commission, the [FCC] shall upon request designate such a common carrier that meets the requirements of paragraph (1) as an eligible telecommunications carrier for a service area designated by the [FCC] consistent with applicable Federal and State law. Upon request and consistent with the public interest, convenience and necessity, the [FCC] may, with respect to an area served by a rural telephone company, and shall, in the case of all other areas, designate more than one common carrier as an eligible telecommunications carrier for a service area designated under this paragraph, so long as each additional requesting carrier meets the requirements of paragraph (1). Before designating an additional eligible telecommunications carrier for an area served by a rural telephone company, the [FCC] shall find that the designation is in the public interest.

Section 214(e)(6) states that where the State commission lacks jurisdiction, an ETC applicant may request ETC designation from the FCC.  Therefore, MMC will not be harmed by a dismissal since MMC may petition the FCC for ETC designation.  The FCC specifically addressed carriers that may not be subject to the jurisdiction of a state commission when it stated:

We note that not all carriers are subject to the jurisdiction of a state commission. Nothing in section 214(e)(1), however, requires that a carrier be subject to the jurisdiction of a state commission in order to be designated an eligible telecommunications carrier.  Thus tribal telephone companies, CMRS providers, and other carriers not subject to the full panoply of state regulation may still be designated as eligible telecommunications carriers.

The FCC established a procedure for carriers to petition the FCC for ETC designation.  If a state commission lacks jurisdiction, the FCC requires ETC applications to certify that the petitioner complies with the ETC requirements of the Act and to certify that the petitioner is not subject to the jurisdiction of a state commission.




4.
By way of example, the FCC exercised its authority to designate cellular carriers as ETCs under Section 214(e)(6) after the Wyoming Public Service Commission granted a motion to dismiss an ETC application from WWC Holding Co., Inc. (Western Wireless).  The Wyoming PSC dismissed the application for lack of subject matter jurisdiction.  Following the dismissal, Western Wireless petitioned the FCC and was later granted ETC status.
  Similarly, the Alabama Public Service Commission notified Farmers Cellular Telephone, Inc. by letter that it lacked the authority to designate a CMRS carrier as an ETC.  Farmers Cellular Telephone, Inc. petitioned the FCC and was also granted ETC status by the FCC
.  


5.
MMC’s application is the first request before the Commission from a carrier seeking ETC designation for its cellular services.  On March 4, 2003, the Commission approved the ETC designation request of Green Hills Area Cellular Telephone, Inc. d/b/a Green Hills Telecommunication Services in Case No. CO-2003-0162, however, the Commission’s Order Approving Stipulation and Agreement made clear that “Green Hills is not seeking ETC designation as a cellular company, nor is Green Hills seeking ETC designation in any service area served by a cellular company.”  Green Hills was granted ETC designation for its certificated basic local services and not for Green Hills’ cellular services. 
  Recent appearances by CMRS providers before the Commission have been in cases involving interconnection agreements under Sections 214 and 254 of the Act.  The Commission’s jurisdiction over these cases stems from the Commission’s jurisdiction over the incumbent local exchange carrier that is a party to the agreement rather than the Commission’s jurisdiction over the cellular carrier.


6.
 The Commission’s jurisdiction is limited to those powers conferred to the Commission by statute.  Inter-City Beverage Co. v. Kansas City Power & Light Co., 889 S.W.2d 875, 877 (Mo.App. 1994).  The Staff concludes that the Commission lacks the necessary subject matter jurisdiction to grant ETC designation to cellular carriers since the facilities and services of CMRS carriers are exempted from the jurisdiction of the Commission.  Accordingly, the Staff moves for the Commission to dismiss MMC’s application.


WHEREFORE, the Staff respectfully moves for dismissal due to the Commission’s lack of subject matter jurisdiction over CMRS carriers.  
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� Section 386.020(51) RSMo 2000 limits the definition of telecommunications company to companies “owning, operating, controlling or managing any facilities used to provide telecommunications service for hire, sale or resale within this state.”


� In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, First Report and Order, FCC 97-157, ¶ 147, (May 8, 1997).


� Procedures for FCC Designation of Eligible Telecommunications Carriers Pursuant to Section 214(e)(6) of the Communications Act, Public Notice, FCC 97-419, (Dec. 29, 1997).


� In the Matter of Western Wireless Corporation Petition for Designation as an Eligible Telecommunications Carrier in the State of Wyoming, CC Docket No. 96-45, Memorandum Opinion and Order (Dec. 22, 2000).


� In the Matter of Farmers Cellular Telephone, Inc. Petition for Designation as an Eligible Telecommunications Carrier, Docket No. 96-45, Memorandum Opinion and Order (March 11, 2003).


� Green Hills was certificated to provide basic local telecommunications service in the State of Missouri in Case No. TA-98-380.  
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