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 Staff Reply Regarding Motion to Dismiss


COMES NOW the Staff of the Missouri Public Service Commission (“Staff”) and offers this reply to the responses opposing the Staff’s motion to dismiss:


1.
On June 13, 2003, the Staff filed a motion to dismiss the eligible telecommunications carrier (“ETC”) application of Missouri RSA No. 7 Limited Partnership d/b/a Mid Missouri Cellular (“MMC”) for lack of subject matter jurisdiction.  In response to the Staff’s motion, Alma Telephone Company (“Alma”), Citizens Telephone Company (“Citizens”), Spectra Communications Group, LLC d/b/a CenturyTel (“Spectra”), CenturyTel of Missouri, LLC (“CenturyTel”), and the Office of the Public Counsel (“OPC”) filed responses opposing the Staff’s Motion to Dismiss.  


2.
On June 26, 2003, the Staff filed a Response to Order Directing Filing, which addressed some of the points raised in the opposing responses.  Specifically, the Staff responded to the arguments citing decisions by other state commissions.  The Staff will not repeat those arguments in this pleading, but will address the other arguments raised in the responses opposing dismissal.


3.
The Staff agrees with the assertion that this Commission is best situated to protect Missouri’s interests.  However, that alone cannot overcome a statutory limitation to the Commission’s authority.  It could also be argued that the Commission is best situated to regulate the rates, terms and conditions of wireless services, but the Commission’s ability to consider an issue has no bearing upon the Commission’s authority to act.


4.
In the Staff’s Motion to Dismiss, the Staff explained that the Commission’s jurisdiction is conferred by the Missouri Legislature and the authority for reviewing the ETC application of a wireless provider must come from state law.  The best argument made in favor of the Commission assuming jurisdiction under a Missouri statute appears in the Response in Opposition to Staff’s Motion to Dismiss filed by Alma.  In its response, Alma cites to Section 386.210 RSMo 2000 as the authority by which the Commission may act “as an agent or licensee for the United States of America, or any official, agency or instrumentality thereof” and assume jurisdiction over MMC’s Application.
  Section 386.210 appears to be the authority under which the Commission is able to grant ETC designations for Federal Universal Service Fund support to wireline companies.  The relevant portions of this statute state:

The commission may enter into and establish fair and equitable cooperative agreements or contracts with or act as an agent or licensee for the United States of America, or any official, agency or instrumentality thereof, or any public utility or similar commission of other states, that are proper, expedient, fair and equitable, and in the interest of the state of Missouri and the citizens thereof, for the purpose of carrying out its duties under section 386.250 as limited and supplemented by section 386.030 and to that end the commission may receive and disburse any contributions, grants or other financial assistance as a result of or pursuant to such agreements or contracts. [emphasis added].

This section applies only when the Commission acts for the purpose of carrying out its duties under Section 386.250.  Section 386.250(2) establishes the Commission’s jurisdiction, including 

the Commission’s jurisdiction over all telecommunications services and telecommunications companies operating in Missouri.  The Commission’s jurisdiction under Section 386.250 is limited, however, by the definitions of telecommunications services and telecommunications companies found in Section 386.020.  Section 386.020(53)(c) specifically excludes the offering of radio communication services and facilities, when such services and facilities are provided under a license granted by the Federal Communications Commission under the public mobile services rules and regulations, from the definition of telecommunications service and telecommunications company, and effectively excludes by definition wireless providers from the jurisdiction granted in Section 386.250.  Therefore, Sections 386.250 and 386.020 appear to prohibit the Commission from acting as an agent of the United States government for matters involving wireless providers.


5.
One could argue that asserting jurisdiction over ETC designations is different than asserting jurisdiction over the “offering of radio communications services and facilities” as that term is used in Section 386.020.  However, the Commission would nonetheless need to find separate statutory authority for the ETC designation of carriers that do not meet the definition of a telecommunications company.  As discussed above, the Commission’s authority to designate ETCs for the Federal Universal Service Fund derives from Section 386.210, which allows the Commission to act as an agent of the United States, but only when carrying out its duties under Section 386.250.  Therefore, Section 386.250(2) only gives the Commission the authority to designate ETCs that fall under the definition of a telecommunications company found in Section 386.020.  

A “catch-all” provision appears in Section 386.250(7), extending the Commission’s jurisdiction “to all such other and additional matters and things, and in such further respects as may herein appear, either expressly or impliedly.”  Before finding that Section 386.250(7) extends the Commission’s jurisdiction over ETC designations in general, the Commission would need to find where the statutes expressly or impliedly extend such jurisdiction.  The Staff was unable to locate either an express or implied extension of the Commission’s authority over ETC designations in general.

6.
Citizens attempts to discredit the Staff’s assertion that the Commission derives all of its authority from Missouri statutes.  However, Citizens makes no attempt to explain why the Missouri cases that reach an opposite conclusion do not apply.
  

7.
Citizens claims in its Response to Staff’s Motion to Dismiss that the Commission asserts jurisdiction over interconnection issues pursuant to Section 252(e) of the Telecommunications Act of 1996 (“Act”) without a specific statutory grant of authority under Missouri law.  The Commission’s statutory authority is found in Sections 386.250 and 392.200.6. Under Section 392.200.6, all telecommunications companies within the State of Missouri “shall receive, transmit and deliver, without discrimination or delay, the conversations and messages of every other telecommunications company with whose facilities a connection may have been made.”   

8.
Opponents to the Staff’s Motion to Dismiss argue that the Commission must make the public interest determination.  A finding that the ETC designation is in the public interest is made only when reviewing an ETC application.  If the Commission lacks the jurisdiction to grant the ETC designation, the Commission cannot gain that jurisdiction simply because it is better 

prepared to apply the necessary standard that must be met.  Under the Act, if the State commission lacks the jurisdiction to consider the ETC application of a wireless carrier and the requesting carrier petitions the FCC for designation, the FCC must also make a public interest determination if the ETC designation is sought in an area served by a rural carrier.
  The intervening carriers can make their public interest arguments to the FCC.  

9.
The OPC filed a motion opposing the Staff’s Motion to Dismiss.  The OPC additionally requested that the Commission hold an evidentiary hearing.  The OPC claims it is entitled to an evidentiary hearing on the merits of the Application.  However, the Circuit Court of Cole County reviewed a case where the OPC attempted to force the Commission to hold an evidentiary hearing to consider an application for price cap status.
   The Court concluded that the hearing requirement exists only when the “legal rights, duties or privileges of specific parties are required by law to be determined after hearing.”
  There is no legal requirement for the Commission to hold an evidentiary hearing when considering an ETC application.

WHEREFORE, the Staff respectfully offers this reply to the responses opposing the Staff’s Motion to Dismiss.
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� Section 386.210.2 RSMo 2000.  All statutory references are to Revised Statutes of Missouri 2000.


� Inter-City Beverage Co. v. Kansas City Power & Light Co., 889 S.W.2d 875, 877 (Mo.App. 1994); State ex rel. and to Use of Kansas City Power & Light Co. v. Buzard, 168 S.W.2d 1044, 1046 (Mo. en banc 1943); State ex rel. Atmos Energy Corporation v. Public Service Commission, 2001 WL 1806001 (Mo.App. W.D. 2002).


� 47 U.S.C. 214(e)(6).


� State of Missouri, ex rel. Public Counsel Martha S. Hogerty v. Public Service Commission, Case No. CV199-282CC, Findings of Fact, Conclusions of Law and Judgment, July 27, 1999.


� Citing to: Cade v. State, 990 S.W.2d 32 (Mo.App.1999); State ex rel Valentine v. Board of Police Commissioners, 813 S.W.2d 944 (Mo.App.1991); and Franklin v. Board of Directors, School District of Kansas City, 772 S.W.2d 873 (Mo.App.1989).
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