BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Application of Union Electric Company 
)

for a Certificate of Public Convenience and
)

Necessity authorizing it to construct, install,
)
Case No. EA-2005-0180

own, operate, control, manage and maintain
)

electric plant, as defined in § 386.020(14), RSMo.
)

to provide electric service in a portion of 
)

New Madrid County, Missouri, as an 
)

extension of its existing certificated area
)

RESPONSE OF UNION ELECTRIC COMPANY TO 

STAFF’S MOTION AND PROCTOR AFFIDAVIT

COMES NOW Union Electric Company d/b/a AmerenUE (“Company” or “AmerenUE”), and hereby submits this Response to the Motion filed on January 11, 2005, by the Commission Staff (“Staff”) and the affidavit of Dr. Michael Proctor attached to Staff’s Motion.
  
Summary

1.
Relying on Dr. Proctor’s affidavit, Staff contends that what Dr. Proctor refers to as the “Ameren joint power system” as a whole must, in his view, have sufficient capacity to serve Noranda and the Metro East load.  Dr. Proctor also again contends that further analyses should be done in this case in order for the Company to show that it has not “staged” the sequence of filing of the Metro East case first followed by the Noranda case.  Finally, Staff proposes dates for subsequent filings in this case.  

2.
Staff and Dr. Proctor are completely wrong as to their contentions.  First, the “Ameren system” as a whole does not have sufficient capacity to serve both the Metro East load and the Noranda load.  Neither does AmerenUE on a stand alone basis.  Second, Dr. Proctor is wrong in implying that the Company has somehow staged the sequence of the Metro East and Noranda filings.  The Metro East transfer is not a new concept as Dr. Proctor implies.  The Company has attempted the transfer of Metro East on multiple occasions, dating back to almost ten years ago.  Due to various regulatory obstacles in both Illinois and Missouri, the Company was unable to complete the transfer in its earlier attempts.  In any case, there was no staging of filings at all.  The Company was simply not able to analyze the impact of serving Noranda until after the conclusion of the hearings in the Metro East case.  Indeed, the fact that the Company did not inject the Noranda proposal into the Metro East case at or before the time of the Metro East hearings shows that the Company has not sought to stage or “leverage” Noranda to somehow benefit its position in the Metro East case.
  


3.
These points are discussed below, and also in the attached affidavit of Mr. Richard A. Voytas.  Mr. Voytas is the Manager of Corporate Analysis in the Corporate Planning Department of Ameren Services Company (“Ameren Services”).  Mr. Voytas prepared Direct Testimony in the present case which was filed on December 20, 2004.    In his role as Manager of Corporate Analysis for Ameren Services, Mr. Voytas performs work for AmerenUE and other Ameren affiliates as to their resource planning needs and is therefore familiar with their current needs for additional generating capacity.
Response Concerning Staff’s Claim that there is Available Capacity to Serve Noranda

4.
Staff’s pleading relies on Dr. Proctor’s affidavit to contend that the “Ameren joint power system” must have sufficient generation capacity to serve the Metro East load regardless of whether the Metro East transfer were to occur.  In particular, Staff contends that if the Metro East transfer occurs, Central Illinois Public Service Company (doing business as AmerenCIPS) would serve the Metro East load under a contract with Ameren Energy Marketing Company (“AEM”) which in turns obtains generation from Ameren Energy Generating Company (“AEG”).   As a result, Staff concludes that “The issue here is not physical capability to serve load, rather it is the absence of a financial arrangement between/among Ameren subsidiaries for the commitment of generating capacity to serve the Metro East load should that load remain with AmerenUE” (Staff’s Motion at p. 4).  In other words, Staff contends that the “Ameren system” has sufficient capacity to serve both Metro East and Noranda, and only absent or lacking is the financial arrangement (that is, a contract) in place to allow for AmerenUE to use such capacity.

5.
Staff is completely mistaken that the Ameren system has sufficient capacity to serve both Metro East and Noranda.  Physically, the necessary capacity does not exist.
   As a result, it is not available to AmerenUE as Staff has assumed.  In any case, Staff’s proposed solution for AmerenUE and its affiliate to either enter into a new power purchase contract, or alternatively to rely on the existing Joint Dispatch Agreement (“JDA”) is unrealistic and otherwise questionable at best.


6.
AmerenUE does not have sufficient generating capacity on a stand alone basis.  In response to Dr. Proctor’s affidavit, Mr. Voytas refers to an attachment to his Direct Testimony filed on December 20 showing AmerenUE’s capacity position (HC Exhibit RAV-1).  As set forth in that exhibit, if AmerenUE does not transfer the Metro East service area, and thereby does not obtain the Pinckneyville and Kinmundy generating units, AmerenUE will be short by several hundred megawatts
 for the summer of 2005.  This is an amount greater than that required to serve Noranda.

7.
The Ameren system as a whole does not have sufficient capacity to serve both Metro East and Noranda, and thus is unable to make it available to AmerenUE as Staff assumes.  In any case, even if the Ameren system had sufficient generation to spare--which it does not--there would be no way to make it available to AmerenUE on a timely basis either through the JDA or through a new wholesale power contract.

8.
The Ameren parties to the JDA which own generation are AmerenUE and AEG.
    The JDA does not provide for the transfer of generating capacity from one generating party to the other.  Instead, it only provides for the transfer of energy at the incremental cost of the seller.  The Commission addressed this in the Order approving the Metro East Transfer with conditions.  (Order of October 6, 2004, at p. 22; Case No. EO-2004-0108).   


9.
In order for either AEM or AEG to provide generating capacity to AmerenUE such a transfer would occur outside of the JDA.  Again, this currently could not happen because neither AEG nor AEM has any capacity to spare for the summer of 2005.    In any event, assuming for the sake of argument that the spare capacity was available, to have AEG provide such to AmerenUE would require a new contract which would be subject to approval by the Federal Energy Regulatory Commission (“FERC”).  As discussed in the following section, because of FERC’s concerns about power contracts involving affiliates, it is unrealistic to assume that FERC would accept such a new contract at all, and certainly not on a timely basis to ensure that AmerenUE had sufficient capacity in place by this summer.

10.
As discussed in detail in Mr. Voytas’s affidavit, Dr. Proctor also appears to be taking inconsistent positions in this case (and now, in the Metro East case), than he previously took on these same issues, apparently to support Staff’s continuing litigation position which appears designed to stop the Metro East transfer.  Dr. Proctor first claims that the termination of the Joppa contract at the end of 2005 is somehow relevant to AmerenUE’s capacity position – that argument is at odds with his sworn testimony filed in the Metro East case on March 1, 2004.  Dr. Proctor next takes a much different perspective than he took in Case No. EC-2002-1, arguing now that AmerenUE should just in effect call-up AEM/AEG to get capacity AmerenUE needs (as noted above, capacity that AEM/AEG does not have in any event).  In Case No. EC-2002-1 , Dr. Proctor argued that the acquisition of capacity by AmerenUE from AmerenUE affiliates presented affiliate abuse concerns.  Finally, Dr. Proctor, in Appendix A to his affidavit, presents what is an incorrect and misleading capacity position for AmerenUE because, among other things, he assumes that the Metro East transfer has not occurred but the Pinckneyville and Kinmundy transfers have occurred.  On March 1, 2004, in the Metro East case, Dr. Proctor provided sworn testimony to the effect that it was incorrect for the Office of the Public Counsel to assume that Pinckneyville and Kinmundy could transfer if Metro East did not transfer, yet Dr. Proctor has in effect done the same thing now.


11.
Staff’s position that AmerenUE can just go get capacity whenever it wants from AEM/AEG is suspect for another important reason as well.  AmerenUE’s agreement with Noranda – the agreement Noranda wants and needs – is to commit to serve Noranda for fifteen years.  Staff’s position is akin to taking a “kick the can down the road” approach to capacity planning at AmerenUE and to electricity supply for Noranda.  Noranda does not want to keep kicking the can down the road.  Noranda lost its long-term supply in 2002, has gotten by since then with a purchased power contract, but is losing its current supply on May 31, 2005.  The deal on the table now is to provide Noranda with a commitment to supply its needs for 15 years at regulated, cost-based rates.  AmerenUE does not intend to put itself in the position of engaging in stop-gap, short-term capacity planning with its affiliates or anyone else in the face of a nearly 500 MW service commitment to Noranda for the next 15 years, and Noranda is tired of kicking the can down the road.  At bottom, that is what Staff is improperly suggesting.

Response Concerning FERC approval of an Affiliate Power Contract
12.
Even if AEM/AEG had capacity and even if a long-term capacity solution could be agreed upon with them, FERC would have jurisdiction over a sale of power from either AEG or AEM to AmerenUE pursuant to Section 205 of the Federal Power Act (“FPA”).  FERC has recently established more stringent standards that must be satisfied before an inter-affiliate wholesale power sales transaction will be allowed to take place.  A recent precedent is one involving AEG and AmerenUE, as the Commission will recall from its letters of support filed in the Pinckneyville and Kinmundy case.  Ameren Energy Generating Company, 108 FERC 61,081 (2004).
13.
FPA Sections 205(a) and 205(c) require that all power sales transactions subject to FERC’s jurisdiction be “just and reasonable” and that all rates and charges for jurisdictional sales be on “file” with FERC.  Power sales transactions subject to FERC’s jurisdiction include sales of capacity and energy at wholesale.  FERC and the courts have interpreted these provisions so as to require that entities file with FERC, and that FERC accept for filing, all agreements that prescribe the rates, terms, or conditions of a jurisdictional power sale.

14.
In order to allow an AEG-AmerenUE power contract to go into effect, the parties would be required to demonstrate to FERC that AmerenUE “has chosen the lowest cost supplier from among the options presented, taking into account both price and nonprice terms (i.e., that it has not preferred its affiliate without justification).”
  In Boston Edison Co. Re: Edgar Electric Co. (“Edgar”),
 FERC set forth a two-part test for determining whether this showing has been made.

15.
First, AmerenUE and the affiliated seller would need to show that there exists no potential abuse or self-dealing or reciprocal dealing.  In other words, the parties must show that rates under a Power Purchase Agreement (“PPA”) are not unduly discriminatory or preferential.  FERC has held that a “mere opportunity for this type of affiliate abuse will lead to rejection of the proposed agreement.”
  As set forth in Edgar, evidence that may be used to make this showing includes:

(i) 
evidence of direct head-to-head competition by competing suppliers (either through formal solicitation or informal negotiations);

(ii) 
evidence that nonaffiliated buyers in the same relevant markets were willing to pay the same rates as the affiliated buyer; and

(iii) “benchmark evidence” that shows the prices, terms, and conditions of contemporaneous sales for similar services made by nonaffiliated sellers in the relevant market.

16.
In conclusion, in light of these decisions, FERC will look at any inter-affiliate power contract with increased scrutiny and will look with a very skeptical eye upon any inter-affiliate contract that was not entered into as a result of a competitive solicitation process – regardless of the rates for power under that PPA.  Further, even if FERC treats an AmerenUE inter-affiliate PPA as it has similar PPAs – a somewhat questionable assumption in light of these recent orders – it is likely to expect that a final order on the PPA would not issue for two years or more.  In any case, this discussion is purely academic since no spare capacity exists.

Response Concerning Staff’s “Staging” Claim 


17.
The implication made by Dr. Proctor that AmerenUE might have “staged” the timing of the Metro East and Noranda cases is not borne out by either facts or common sense.  Staff apparently makes this “staging” claim in an attempt to suggest that AmerenUE is improperly leveraging Noranda in an attempt to obtain a favorable order in the Metro East case.  At bottom, had AmerenUE wanted to leverage Noranda for that purpose, AmerenUE would have injected Noranda into the Metro East case at or before the hearings occurred in that case in March and April, 2004.  AmerenUE did no such thing, first because AmerenUE has, from early in its discussions with Noranda, been very clear with Noranda that AmerenUE simply cannot serve Noranda unless and until Metro East is transferred and, second, AmerenUE has no doubt that had Noranda been mentioned by the Company at that time, it would have been accused of improperly raising Noranda at a time when the discussions with Noranda were preliminary and unsettled and when there was no agreement, preliminary or otherwise, to serve Noranda.  As Mr. Voytas explains, he and his staff did not even have time to sufficiently analyze the possibility of serving Noranda until after the Metro East proceedings came to an end in late Spring, 2004.  Staff well knows that the Company has sought to transfer the Metro East service territory for many years (as far back as 1996-97, when the transfer was indeed approved at that time), in 2001, and of course again in 2003.  In short, AmerenUE filed the Metro East case in August, 2003 before Mr. Voytas was even aware that service to Noranda might at some point be a possibility, believed that the Metro East case would conclude much sooner than it has, and believed that the Metro East case would be over and the Metro East transfer would be completed before it would ever be in a position to come to this Commission with the Noranda proposal.  Events played out differently, but nothing was “staged,” Staff’s suggestion to the contrary notwithstanding.  
Response Concerning Scheduling


18.
Staff contends that it is necessary in the present case to evaluate the effect of the Metro East transfer (pending in Case No. EO-2004-0108) not occurring.  (Staff’s Motion at p. 2).   As a result, Staff proposes a schedule whereby AmerenUE would file the necessary analyses whereby Metro East does not occur and the Company either does not serve Noranda (Scenario 1) or it does serve Noranda (Scenario 2).  Staff proposes dates for the filing of such analyses by the Company and for the filing of responsive testimony. 

19.
AmerenUE has already explained that such analyses are unnecessary, but has assumed that it should file them per the Commission’s December 30, 2004 Order in the Metro East case.
   As a result, the Company is currently working on the analyses requested by the Commission.  If the Commission continues to require them, the Company would not object to the scheduling dates for the filings set forth in Staff’s pleading at pages 5-6.

Dated:  January 18, 2005





Respectfully submitted,

Joseph H. Raybuck, # 31241

Managing Assoc. General Counsel

Edward Fitzhenry

Associate General Counsel

Ameren Services Company

P.O. Box 66149 

St. Louis, MO 63166-6149

(314) 554-2976 (phone)
(314) 554-4014 (fax)
jraybuck@ameren.com

SMITH LEWIS, LLP

/s/James B. Lowery  
James B. Lowery, #40503

Suite 200, City Centre Building


111 South Ninth Street


P.O. Box 918


Columbia, MO 65205-0918


Phone (573) 443-3141

Facsimile (573) 442-6686

lowery@smithlewis.com
Attorneys for Union Electric Company d/b/a AmerenUE

CERTIFICATE OF SERVICE


I hereby certify that a copy of the foregoing was served via e-mail, to the following parties on the 18th day of January, 2005.

Office of the General Counsel




Missouri Public Service Commission




Governor Office Building





200 Madison Street, Suite 100




Jefferson City, MO 65101

gencounsel@psc.state.mo.us
Office of the Public Counsel

Governor Office Building

200 Madison Street, Suite 650

Jefferson City, MO 65101

opcservice@ded.state.mo.us
Stuart W. Conrad, Esq.

Attorney for Noranda Aluminum, Inc.

Finnegan, Conrad & Peterson, L.C.

1209 Penntower Office Center

3100 Broadway

Kansas City, Missouri  64111

stucon@fcplaw.com







/s/James B. Lowery







James B. Lowery

� Because Staff has filed its Motion and Dr. Proctor’s affidavit in both this case and in Case No. EO-2004-0108, the Company is also filing this Response in Case No. EO-2004-0108.


� Discussions with Noranda were, at that time, preliminary and unsettled, and no agreement, in principle or otherwise, had been reached.  AmerenUE consistently told Noranda that AmerenUE simply could not serve Noranda unless and until the Metro East transfer occurred, a fact that is confirmed by the sworn pre-filed testimony of Noranda’s Manager of Energy Procurement, Mr. George Swogger, filed in the Noranda docket.


� Mr. Voytas addresses this in some detail in his attached Affidavit.  With regard to this information, it is correct that AmerenUE has objected to providing the capacity position of non-AmerenUE companies in discovery in this docket because it is not relevant, save to now rebut the inaccurate information now proferred by Staff.  As discussed below and in Mr. Voytas’s affidavit, Dr. Proctor is taking positions now, in the litigation of this and the Metro East cases, that are inconsistent with prior positions he has taken respecting whether AmerenUE should stand on its own with regard to its capacity needs and apparently is suggesting that affiliates of AmerenUE be forced to subsidize AmerenUE with free or reduced cost power and generating capacity.  For the sole purpose of rebutting Dr. Proctor’s incorrect and inconsistent claims, and without conceding its relevance in this or any other pending case before this Commission, Mr. Voytas is providing, with AEM/AEG’s permission, the capacity position for the “Ameren system.”  


� The more precise figures are found in Mr. Voytas’s affidavit.


� AEG sells its output to its marketing affiliate, AEM, which in turn sells the power at wholesale and at retail in competitive markets in Illinois and elsewhere.


� 55 FERC ¶ 61,382 at 62,168 (1991).


� Id.


� Edgar, 55 FERC at 62,167.


� Id. at 62,168.


� Please see the Company’s January 3, 2005, and January 6, 2005 filings in Case No. EO-2004-0108.
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