BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
    

In the Matter of AT&T Communications of the
)

Southwest Inc.’s Proposed Tariff to Establish a        
)
Case No. TT-2002-129
Monthly Instate Connection Fee and Surcharge.
)

 

In the Matter of Sprint Communications Company,
) 

L.P.’s Proposed Tariff to Introduce an In-State 
)
Case No. TT-2002-1136
Access Recovery Charge and Make Miscellaneous
)
Text Changes.
)

 

In the Matter of MCI WorldCom Communications,
)
Inc.’s Proposed Tariff to Add an In-State Access
)

Case No. XT-2003-0047
Recovery Charge and Make Miscellaneous Text
)


Changes.



)

 
In the Matter of MCI WorldCom Communications,
)

Inc.’s Proposed Tariff to Increase its Intrastate
)  
Case No. LT-2004-0616

Connection Fee to Recover Access Costs Charged
)

by Local Telephone Companies.
)

 

In Re the Matter of Teleconnect Long Distance 
)

Services and Systems Company, a MCI WorldCom 
)

Company d/b/a TelecomUSA’s Proposed Tariff 
)

to Increase its Intrastate Connection Fee to 
)  
Case No. XT-2004-0617

Recover Access Costs Charged by Local
)

Telephone Companies.
)

 

OFFICE OF THE PUBLIC COUNSEL’S INITIAL BRIEF

The Office of the Public Counsel asks the Public Service Commission to resolve the issues in this case as follows:

Reject The AT&T, Sprint And MCI Tariffs As Unjust And Unreasonable And Discriminatory

The Office of the Public Counsel asks the Public Service Commission to reject the AT&T, Sprint and MCI tariffs at issue in this case because the tariffs are not just and reasonable and are discriminatory.  These long distance interexchange companies created a new charge of $1.95 per month (Sprint $1.99) on residential customers for the purpose of recovering access charges paid to local exchange companies and then increased charges to $2.95 per month (except Sprint).  The Commission’s order that approved the tariffs and the increases was reversed and remanded to the Commission for the purpose of supplying findings of fact and conclusions of law based upon competent and substantial evidence.  If the tariffs are approved, the evidence of findings must demonstrate that the surcharge is just and reasonable and that it is not unlawfully or unreasonably discriminatory. The evidence and findings must identify reasonable and fair conditions which equitably and logically justify the rate design that imposes the surcharge only on residential customers, the same rate on low-volume users as high volume users, and exempts the carriers local service customers. 

The record in each of these cases fails to provide adequate, competent and substantial evidence that the surcharge itself (not necessarily the amount) is a just and reasonable charge on residential customers.  The record lacks evidence that the surcharges’ disparate treatment of residential, low-volume toll, and rural customers of these carriers is justified and reasonable.    Even after these carriers filed testimony in attempt to shore up the lack of relevant and material evidence to support the tariffs and improve the prior deficient record, the record lacks competent and substantial evidence to provide a valid justification and basis for allowing the carriers to single out low volume toll customers and residential customers for discriminatory treatment and extra charges.  The record does not support a reasonable and lawful justification to give preferential treatment to the carriers' local exchange customers by exempting them from this surcharge.  The companies have failed to produce competent and substantial evidence that this discriminatory method of assessing a cost recovery charge for access fess is reasonable and proper and in the public interest.  Any differences in charges must be based upon differences in service and there must be some reasonable relationship in the amount of difference. State ex rel. Laundry, Inc. v. Public Service Commission, 34 SW 2d 37, 45 (Mo 1931).  Arbitrary discriminations are unjust. If there is to be any difference in rates, the difference must be "based upon a reasonable and fair difference in conditions which equitably and logically justify a different rate…." State ex rel. City of St. Louis v. Public Service Commission, 36 SW2d 947, 950 (Mo 1931); State ex rel. DePaul Hospital School of Nursing v. PSC, 464 SW2d 737, 740  (Mo App 1970).

A.
Apply The Provisions Of Sec. 392.200.1, RSMo To The Surcharges And Find Them Unjust And Unreasonable.

The Missouri Court of Appeals in State ex rel. Coffman v. PSC, 150 S.W.3d 92 (Mo. App. 2004) held that the PSC has the discretion to apply the just and reasonable standard to competitive companies. The surcharges are not just and reasonable because the methods of determining and assessing the access recovery charge, including the customers who must pay the surcharge and those who are exempted, bears no reasonable relationship to the purpose of the surcharge.  As such, approval is inconsistent with the protection of the ratepayers and is otherwise inconsistent with the public interest.  In particular, the surcharges are unjust and unreasonable because (1) they apply even when customers have no instate calling; (2) the basis and method to establish the surcharges are based upon the variance between instate and interstate access rates that fails to consider the role of the Federal Subscriber Line Charge (3) residential customers bear the surcharge even though both residential and business customers cause the companies to incur access costs (4) there is no reasonable basis based upon costs and the surcharges’ purpose to exclude the companies’ local service customers from the surcharge (5) Sprint’s surcharge is based upon a methodology that relies on average national factors and fails to reflect Missouri costs based upon Missouri minutes of use. (Ex. 9 Meisenheimer Rebuttal p. 5-16; Schedule BAM 15)

B. The Surcharges Do Not Comply With Sections 392.200.2 and 392.200.3 RSMo

The difference in treatment of residential and business toll users and the companies’ local service customers and noncustomers lacks valid and reasonable justifications based on reasonable and fair differences in conditions which equitably and logically justify a different rate, i.e., the imposition of a surcharge.  Also, the record lacks evidentiary support and provides no reasonable justification for a flat rate surcharge that uses a nonusage sensitive basis for both low volume users and high volume users where the stated purpose of this special charge is to recover the costs of access charges that are incurred on an usage sensitive basis.   (Ex. 9 Meisenheimer Rebuttal p. 5-16; Schedule BAM 15)

Statement of Facts


The Missouri Court of Appeals in State of Missouri, ex rel. Coffman v. Public Service Commission, 150 S.W.3d 92 (Mo App. 2004), reviewed the Commission’s record in the three lead consolidated cases before remanding them.  The Court concisely stated the facts as follows:

“Facts

AT&T's Proposed Tariff Revisions

On August 14, 2001, AT&T submitted proposed tariff revisions, including:

A monthly service charge will be applied to AT&T customers who are presubscribed to AT&T for interLATA service. This monthly service charge is applied if a customer has $ 1.00 or more of billable charges and credits on their bill, including, but not limited to, monthly recurring charges, minimum usage, or single bill fee charges. This charge does not contribute towards the minimum monthly usage charge.

Customers in AT&T's Lifeline program and Federal Price Protection Plan, as well as those customers making less than $ 1.00 worth of long distance calls a month, are exempt from this service charge. Customers who have AT&T Local Service are also excluded from this charge
Per Month Per Account $ 1.95

 At approximately the same time, it sent a postcard to customers who were pre-subscribed for inter-LATA long distance, explaining that it was imposing the surcharge on them to recover access charges that it was required to pay to local exchange carriers in Missouri for the use of the local network in completing in-state long distance calls:

Your local telephone company in Missouri currently charges AT&T to carry your in-state long distance calls over their lines. As a result, AT&T will begin to include in your monthly bill a $ 1.95 In-State Connection Fee, starting September 15, 2001.

On September 4, 2001, the OPC filed a motion asking the Commission to enter an order suspending AT&T's proposed tariff revisions and to hold evidentiary, public hearings on the matter. In the motion, the OPC alleged that the proposed surcharge was unjust, unreasonable, and discriminatory, in violation of § 392.200, in that it imposed a surcharge "without regard to customer actual usage," meaning that customers with low-volume toll calling would be assessed the same surcharge as customers with considerable or high-volume toll calling.

On September 7, 2001, the Staff filed a response to the motion, recommending that the Commission approve the proposed tariff revisions. In support of its recommendation, the Staff argued that the proposed surcharge was not discriminatory, noting that customers have the ability to switch service providers, and that the Commission does not typically scrutinize the rate structure of competitive long distance providers beyond compliance with a few limited rate requirements identified in § 392.500. On September 13, 2001, the Commission suspended the proposed tariff revisions until November 17, 2001, and ultimately suspended them until December 22, 2001.

On October 31, 2001, the Commission held a question and answer session on the proposed tariff revisions. At the proceeding, Michael Dandino of the OPC offered additional arguments against the proposed surcharge. Dandino argued that the proposed surcharge would discriminate against rural customers because it would exempt customers with AT&T local service, and AT&T local service is only available to customers in the St. Louis and Kansas City metropolitan areas. Dandino also argued that, although the surcharge was described as an in-state connection fee, "it draws from a charge that applies for any billings for interstate services, too, so, effectively, they are increasing interstate rates," in violation of § 254(g) of the Federal Telecommunications Act. In addition, Dandino argued that the surcharge would be unreasonably discriminatory if it applied only to residential customers, as there was no rational basis for differentiating between residential and business customers.  

On November 13, 2001, AT&T filed a "post-hearing" brief in which it claimed that the exemption of its local customers from the surcharge was not unreasonably discriminatory because "AT&T does not incur that same access expense when AT&T is both the local and the toll provider," and because AT&T is "waiving the proposed charge to local customers in an effort to sell more services to customers." AT&T further argued:

AT&T's proposed tariff recovers the cost of the interstate and intrastate access differential in the manner in which the costs are truly incurred. AT&T is doing this to avoid unfairly penalizing toll users, especially high volume toll users, who implicitly subsidize low volume and no volume toll customers. Inflating per-minute rates forces these customers to pay a disproportionate amount relative to the actual cost of serving these customers. It is also the high volume residential toll customers that look to other technologies such as wireless or Internet long distance because it is more economical than paying high per minute charges because it more [sic] economical for them to do. Out of competitive necessity AT&T must develop a rate structure that reduces the incentive [**8] for high volume customers to shop elsewhere. This charge does that.


 As to the OPC's argument that the proposed surcharge discriminated against rural customers, AT&T argued:

This type of non-traffic sensitive rate element is far less discriminatory than the current access regime that recovers non-traffic sensitive costs through traffic-sensitive, per minute rates. As stated above, it is this regime that unfairly penalizes toll users, especially high volume user, including those in rural areas.



In its brief, AT&T also disputed the OPC's claim that the proposed surcharge discriminated against residential customers, arguing that it was a valid distinction insofar as "it is a fact that business customers pay different rates than residential customers."
On the same date, the OPC filed its "post-hearing brief," arguing again that the proposed surcharge was discriminatory, because it applied only to residential customers and not to business customers:

There is no reasonable justification or public policy reason for this discriminatory treatment. Business customers may very well "vote with their feet" . . . if a surcharge is applied since business customers will seek out a competing [**9] carrier with lower costs. Unfortunately, residential customers are not usually "sophisticated" telecommunications customers and for a variety of reasons (lack of information or interest, inertia, fear of change) are less likely to switch carriers.

On December 13, 2001, the Commission entered an order approving the proposed tariff effective December 22, 2001. In its order, the Commission determined that §§ 392.500

 HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=51f1f704692a23ad046eeb4cbdd0b0e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b150%20S.W.3d%2092%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=28&_butInline=1&_butinfo=MO.%20REV.%20STA  and 392.230.3 provide that "so long as they comply with the requirements of the law, tariff sheets filed by a company may be an adequate record for review." The Commission then stated:

The only exception to this procedure is under Section 392.200 when (i) a proposed tariff is not just and not reasonable; (ii) customers do not pay the same amount for the same service given to other customers (iii) undue or unreasonable preference or advantage is given to any customer; (iv) geographic deaveraging of rates occurs; and (v) the company violates its duty to transmit without delay the messages of other telephone companies.  None of the exceptions apply here.


This determination was followed by what the Commission denominated its "Findings of Fact," which are quoted in their entirety as follows:

Because AT&T's proposed rate increase of $ 1.95 applies only to a competitive service, consumers are free to obtain service from an alternate provider if they object to the rate.

AT&T's proposed tariff sheets exempt low-income and low-volume users of telecommunications, which, if "discriminatory," is "reasonable discrimination" as a matter of public policy.

AT&T's direct mail notice was clear that this charge would apply to any AT&T customer (with the noted exceptions) who had more than $ 1.00 in charges billable by AT&T. The notice also informed each customer of a toll-free number and a website where customers could learn more about the charge.



On February 14, 2002, the OPC filed, pursuant to § 386.510, a petition for writ of review in the Circuit Court of Cole County. On June 27, 2003, the circuit court entered a judgment affirming the decision of the Commission.

Sprint's Proposed Tariff Revisions

On May 20, 2002, Sprint proposed tariff revisions to recover access charges which Sprint was required to pay to local exchange carriers in Missouri for the use of the local network in completing an in-state long distance call. The proposed tariff revisions included the following surcharge:

In-State Access Recovery Charge

The In-State Access Recovery charge will be assessed monthly on all Dial 1 Sprint accounts for which local service is not provided by a Sprint company.

.1 Monthly Recurring Charge $ 1.99

At approximately the same time, Sprint mailed a notice of the proposed surcharge to the affected customers, who are all Missouri "Dial 1 Sprint" customers presubscribed for long distance toll service, and who do not have local services provided by a Sprint company. The notice stated:

For customers residing in the state of Missouri, your Sprint long-distance invoice will increase by $ 1.99, due to a new monthly charge called In-State Access Recovery. This charge is based on the access charges that Sprint pays to the local phone company to utilize its local phone lines. This charge will be applied beginning on invoices dated July, 2002.


On June 13, 2002, the OPC filed a motion asking the Commission to enter an order suspending Sprint's proposed tariff revisions, and to hold evidentiary and public hearings on the matter. The motion alleged that the proposed surcharge violated § 392.200 because each affected customer would pay "the same amount no matter how many toll calls are made and no matter how long the calls are." Consequently, the motion claimed, "the charge results in an unreasonable and prejudicial disadvantage for a class of Sprint presubscribed customers that have a low amount or no toll calling while customers with considerable toll calling are given an undue and unreasonable preference and advantage by paying the same amount per month." The motion also alleged that the proposed surcharge violated § 254(g) of the Federal Telecommunications Act of 1996, in that it would require Sprint customers in Missouri to pay more per minute for toll service than Sprint customers in another state.

The Commission suspended the tariff until July 31, 2002. On June 21, 2002, the Staff filed a response to the motion, recommending that the Commission approve the proposed tariff revisions. In support of its recommendation, the Staff noted that Sprint's customers "may choose to switch long distance carriers and, thereby, allow the competitive marketplace to regulate the charges." Sprint filed its response to the OPC's motion on the same date, arguing that its proposed tariff revisions should be approved for the same reasons that AT&T's proposed tariff revisions were approved.

On July 23, 2002, the Commission entered an order approving the proposed tariff effective July 31, 2002. The order contained no findings of fact denominated as such, but included the following statements:

The Commission has reviewed all the relevant factors surrounding this proposed charge including Sprint's tariff submission, the motion to suspend, Staff's recommendation, and the various other responsive pleadings. Because Sprint's proposed rate increase of $ 1.99 applies only to a competitive service, consumers are free to obtain service from an alternate provider if they object to the rate. Considering the competitive climate in which this service is offered, the Commission finds that the allowing full and fair competition to substitute as regulation will ensure that consumers pay only reasonable rates. Staff stated that it found Sprint's exception of the charge for Sprint's local service customers to be a concern, however, Staff did not believe Sprint should be treated differently than other carriers similarly situated. Staff also notes that monthly recurring charges and surcharges are common in the telecommunications industry. Sprint cites several instances where "the Commission has routinely approved . . . [or allowed to become effective] interexchange tariffs that offer discounts or that waive various charges to customers who purchase local services from the same company." Thus, the Commission finds that this charge does not provide any "undue or unreasonable preference or advantage" to any customer.



On September 10, 2002, the OPC filed, pursuant to § 386.510, a petition for writ of review in the Circuit Court of Cole County. On June 27, 2003, the circuit court entered a judgment affirming the decision of the Commission.

MCI's Proposed Tariff Revisions

On August 2, 2002, MCI submitted proposed tariff revisions, which contained the following surcharge:

Instate Access Recovery Fee


MCI (R) is charged to originate and terminate it's instate log distance calls over other companies [sic] networks. MCI will assess a monthly fee to residential customer [sic] to recover these charges. Customers will be exempt from this charge during any monthly billing period where their MCI spending is less than $1.00.


Residential Customers


An Instate Access Recovery Fee of $ 1.95 per account per month will be applied to invoices of customers of the following residential services under this tariff.


Option A (Dial One/Direct Dial)


Option B (Credit Card) - etc.

MCI requested that the tariff become effective on September 3, 2002. On August 8, 2002, the OPC filed a motion asking the Commission to enter an order suspending MCI's proposed tariff revisions, and to hold evidentiary and public hearings on the matter. The motion alleged that the proposed surcharge violated § 392.200 because the surcharge would be applied "as a flat rate without regard to the type, amount and duration of toll calls and the resultant access charges incurred by the company, if any." The motion claimed the proposed surcharge "results in an unreasonable and prejudicial disadvantage for a class of MCI WorldCom presubscribed customers that have a low amount or no toll calling," and that customers "with considerable toll calling are given an undue and unreasonable preference and advantage by paying the same amount per month as those customers with low volume." The motion also alleged that the proposed surcharge violated § 254(g) of the Federal Telecommunications Act of 1996, in that the surcharge would not be levied on similarly situated customers in other states. In addition, the motion asserted that, between them, AT&T, Sprint, and MCI have over a 70% market share of residential customers in Missouri, making it difficult for those customers to switch to a competitor in order to avoid the surcharge.

On August 19, 2002, the Staff filed a response to the motion, recommending that the Commission approve the proposed tariff revision. In support of its recommendation, the Staff noted that MCI's customers "may choose to switch long distance carriers and, thereby, allow the competitive marketplace to regulate the charges." MCI also filed a response to the OPC's motion, in which it argued that its proposed surcharge was similar to AT&T's and Sprint's proposed surcharges, which were approved by the Commission, and MCI should not be treated any differently.

On August 27, 2002, the Commission entered an order approving the proposed tariff revisions effective September 3, 2002. The Commission found that MCI had complied with the technical requirements of § 392.500.2, and it determined that the proposed surcharge was just and reasonable, stating:

Because MCI WorldCom's proposed monthly service charge of $ 1.95 applies only to a competitive service, consumers are free to obtain service from an alternate provider if they object to the charge. Considering the competitive climate in which this service is offered, the Commission finds that the allowing full and fair competition to substitute as regulation will ensure that consumers pay only reasonable rates. As Staff noted, monthly recurring charges and surcharges are common in the telecommunications industry and MCI WorldCom should not be treated differently than other similarly situated telecommunications companies.


On October 10, 2002, the OPC filed, pursuant to § 386.510, a petition for writ of review in the Circuit Court of Cole County.  On August 1, 2003, the circuit court entered a judgment affirming the decision of the Commission.”

State ex rel Coffman v. PSC, supra, 94-100


Subsequent to the original orders approving the surcharges, AT&T and MCI and its affiliate company increased the rate from $1.95 to $2.95.

ARGUMENT

Evidence must support justification for disparate treatment of ratepayers


This case involves more than the Commission crafting specific findings of fact and conclusions of law to support its approval of the tariffs.  There is a substantive requirement that goes beyond the PSC’s duty to unequivocally state the factual basis for its ultimate decisions and to identify the controlling law. As the Court ruled, the decision did not provide the justification for the surcharges’ disparate treatment of ratepayers for the same or similar service. 


“In Point II, it claims that the Commission erred because its decision violated § 392.200 in that no reasonable justification was shown by the Companies for the disparate treatment of similarly situated customers with respect to the surcharges”  . . . 

“And, because Point II is dispositive of this appeal, we address it alone.  In Point II, the OPC claims that the Commission erred in approving the proposed tariff revisions requested by the Companies because its decision violated § 392.200 in that no reasonable justification was shown by the Companies for the disparate treatment of similarly situated customers with respect to the surcharges. Specifically, the OPC claims that there was nothing in the record to justify assessing low-volume customers the same surcharges as high-volume customers, applying the surcharges to residential customers only, and exempting the carriers' local service customers from the surcharges. Before the Commission, the OPC argued that this disparate treatment was a discriminatory act in violation of § 392.200.2 and .3. On appeal, the OPC argues that the PSC's orders did not disclose any valid justification or basis for allowing the carriers to single out these low volume toll customers and residential customers for discriminatory treatment and extra charges. There was no justification for the preferential treatment of the carriers' local exchange customers. The orders do not state how and in what manner this discriminatory method of assessing a cost recovery charge for access fees are [sic] reasonable and proper and in the public interest. 


Essentially, the OPC is arguing that the PSC's orders approving the Companies requested surcharges contained cursory findings which did not articulate any facts from which the Commission reached its ultimate conclusion that there was a reasonable justification for the disparate treatment of residential, low volume, and rural customers.  

150 S.W.3d at 100-101.


***

 “Any fair reading of the Commission's order reveals that it does not articulate, as required, the factual basis for its conclusion that the alleged disparate treatment of residential, low volume, and rural customers was not a violation of § 392.200.2 and .3 as claimed by the OPC. The Commission's orders also fail to articulate the factual basis for the Commission's conclusion that the proposed tariff revisions are just and reasonable, as the OPC claims in Point V.” 

 150 S.W.3d at 102.

“For the foregoing reasons, we find that the Commission, in approving the surcharges sought by the Companies, failed to make sufficient findings of fact and conclusions of law to justify its orders. As such, we must reverse and remand for the Commission to make findings of fact and conclusions of law as required.

  150 S.W.3d at 101-102.

Surcharges Are Not Just And Reasonable 


The foundation of the companies’ claim that their surcharges are just and reasonable is that long distance service is a competitive service and since the consumer has choice and can avoid the surcharge by changing carriers, then the surcharge is just and reasonable.  


The number of competitors in and of itself is nothing more than a fact that a certain number of IXCs have obtained certificates of service authority.  It says nothing of where the companies provide services, the competition these companies offer, whether or not these companies actually offer services or serve any customers, or the strength and durability of the companies. The number does not indicate they serve only one set of customers (business or residential) or both.  Above all, competition does not make an unfair and unreasonable charge fair and reasonable and does not excuse a discriminatory charge.  Just because the customer can change companies is not justification for PSC approval of unjust, unreasonable and discriminatory charges.  Public policy and the public interest demand reasonable and nondiscriminatory charges notwithstanding the lack or presence of competition.  Section 392.200, RSMo contains no excuse for competition and does not give these companies authority to impose unjust, unreasonable and discriminatory charges.

Surcharges are discriminatory


The companies have failed to provide a cost based justification for disparate treatment of residential ratepayers.


If there was a reasonable cost basis for just assessing residential customers, the Commission should have expected evidence comparing the access costs associated with serving residential versus business customers. But the carriers use non-cost based considerations. They used marketing as the justification to charge residential customers, but allow business customers to escape this special cost recovery fee.  AT&T, Sprint and MCI have not identified evidence of any class cost differential associated with the total instate access rates charged to the companies in Missouri.  No such class cost studies were identified or relied upon.  Sprint’s witness (Direct p. 12) concludes that marketing techniques justify the exclusion of business customers from the surcharge, but failed to give the factual basis for his opinion. (Ex. 9, p. 13-14)


The carriers claim these surcharges to recover access cost charges are driven by high access rates they pay in Missouri.  But this claim is not evidence to justify a charge only on residential customers.  The assessment of these fees only on residential customers, but not business customers, is claimed to be based on competitive considerations despite a) their claims that ”excessive” access costs are the purported justification for the fees and b) the acknowledgement that the rate for access paid by an interexchange carrier is the same regardless of whether the end user is a residential or business customer. (Schedule 9, 10, 11– BAM Rebuttal)


If the stated purpose of the “excessive” recovery surcharges is to recover the access fees it pays to Missouri LECs, then reason and fairness dictates that all customers should be subjected to the surcharge.  As a result of the selective manner of assessing these cost recovery fees, the customers that are assessed the fee are disadvantaged and treated worse than those customers who are exempted from the surcharge.  These exempt customers (business and the local customers) are shown a preference and given an undue advantage not enjoyed by the other customers.  The access charge paid by the long distance carriers to an LEC are likely the same if made/received by a business customer or if made/received by a residential customer.  In light of these simple facts, the companies have not produced facts that would provide a reasonable and just basis to treat these two customer classes differently.

AT&T’s surcharges are not just and reasonable and are discriminatory

Public Counsel’s Chief Utility Economist Barbara Meisenheimer presented detailed reasons why AT&T’s instate connection fee are not just and reasonable and are discriminatory. (Ex 9, p.4-5;

1)
It applies even in cases in which customers have no instate calling (See Schedule 1, page 2 – BAM Rebuttal and Schedule 2, page 2 - BAM Direct (Relevant portions of DR#1 Response and DR #8 Response);

2)
Variance between instate and interstate access rates is an inappropriate basis for determining a reasonable cost based rate for the instate access charge because it fails to reflect that a substantial portion of interstate access costs are recovered by LECs through the Federal Subscriber Line Charge;   

3)
It is discriminatory in that it applies to only residential customers without adequate justification for why it should not apply to business customers.  Single line business customers are required to pay the same Federal Subscriber Line Charge as residential customers.  As a matter of fairness and based upon the stated purpose of the instate connection fee, AT&T has failed to provide adequate and reasonable justification for excluding business customers.

4)
It is discriminatory in that it applies on a flat-rate basis when the purportedly high access rates are charged to the Company on a per-minute of use basis. The impact and effect of this method is that those customers who use less will pay proportionally more;

5)
It effectively discriminates against rural customers who cannot qualify for the exemption as an AT&T local customer because AT&T local service offerings are targeted to metropolitan and urban areas. Rural rates comparable to urban rates are mandated by Section 254(g) of the 1996 Act; and

AT&T has the burden of proof to demonstrate that the charge is in the public interest as required by Section 392.200, Subsections 4 (1) and 5 RSMo.  It has failed to do so.


Sprint’s Instate Access Recovery


Meisenheimer provided evidence that Sprint’s In-State Access Recovery charge is unjust, unreasonable, and discriminatory for the following reasons:

1) It applies even in cases in which customers have no instate calling;

2) The difference between instate access (calculated by instate access rates multiplied by national average minutes) and national average (calculated by national access rates multiplied by national average minutes) is an inappropriate basis for determining a reasonable cost based rate for the instate access charge because it fails to reflect Missouri cost based on Missouri minutes of use 

3) It is discriminatory in that it applies to only residential customers without adequate justification for why it does not apply to business customers. In response to an OPC data request DR #18, the Company acknowledges that the type or class of retail customers placing calls does not impact the wholesale access service cost. This contradicts Sprint’s statement in the tariff where the Company characterizes the charge as being based on access fees that Sprint pays to local phone companies.  In addition, business customers pay the SLC as described above;

4) It is discriminatory in that it applies on a flat-rate basis when the purportedly high access rates are charged to the Company on a per-minute of use basis. The impact and effect of using this method is that those customers who use less will pay proportionally more.

Sprint has the burden of proof to demonstrate that the charge is in the public interest as required by Section 392.200, subsections 4(1) and 5, RSMo., but failed to meet that burden.

MCI’s and Teleconnect’s “Instate Access Recovery Fee” 


MCI’s and Teleconnect’s instate recovery fees impose a $1.95 monthly service charge on presubscribed residential customers that have $1.00 or more of billable charges on their bill. The carriers requested and were granted an increase to $2.95.   


Meisenheimer provided evidence that the fees are unjust, unreasonable, and discriminatory as follows:

1)
They apply even in cases in which customers have no instate calling;

2)  
Although the MCI and Teleconnect cite differences between state access rates as justification for the fees, data request responses disclose that for years the variance of intrastate from interstate access rates have apparently been the primary driver for pursuing approval of the access recovery fees as well as providing the purported cost basis for the specific level. As with AT&T, the variance between instate and interstate access rates is an inappropriate basis for determining a reasonable cost based rate for these instate recovery fees.  The variance calculation fails to reflect that a substantial portion of interstate access costs are recovered by LECs through the Federal Subscriber Line Charge;   

3) They are discriminatory in that they apply to only residential customers without adequate justification for why it does not apply to business customers   

4) It is discriminatory in that it applies on a flat-rate basis when the purportedly high access rates are charged to the Company on a per-minute of use basis. The impact and effect of this method is that those customers who use less will pay proportionally more; 

5) It effectively discriminates against rural customers who cannot qualify for the exemption as an MCI or MCI affiliate’s local customer because MCI local service, like AT&T local service offerings, are targeted to metropolitan and urban areas. Rural rates comparable to urban rates are mandated by Section 254(g) of the 1996 Act. 

MCI and Teleconnect failed to carry their burden of proof to show that the fee is just, reasonable and nondiscriminatory and public interest as required by Section 392.200, subsections 4(1) and 5 RSMo.  

MCI’s and Teleconnect’s responses to OPC data requests state that they believe any level of state access rates above interstate rates is excessive and that they regard anything other than complete interstate/intrastate parity would not induce them to rescind the instate recovery fees.  (BAM Schedule 12, 13 and 14)  Since competition has not acted to protect residential customers and to curb a significant increase in the fee within 2 years of the original request, there is a clear indication that public interest needs to reign in these unjust and discriminatory fees. 

Statutory Prohibition on Discrimination
Section 392.200.3 RSMo provides:

 “No telecommunications company shall make or give any undue or unreasonable preference or advantage to any person, corporation or locality, or subject any particular person, corporation or locality to any undue or unreasonable prejudice or disadvantage in any respect whatsoever except that telecommunications messages may be classified into such classes as are just and reasonable, and different rates may be charged for the different classes of messages.” 

Section 392.200, RSMo 2000, subsection 2 provides in pertinent part: 

“No telecommunications company shall directly or indirectly or by any special rate, rebate, drawback or other device or method charge, demand, collect or receive from any person or corporation a greater or less compensation for any service rendered or to be rendered with respect to telecommunications or in connection therewith, except as authorized in this chapter, than it charges, demands, collects or receives from any other person or corporation for doing a like and contemporaneous service with respect to telecommunications under the same or substantially the same circumstances and conditions.” 

The tariffs assess a surcharge to recover access charges each month conditioned on a flat fee of $1.95, $1.99, or $2.95 per account basis, depending on the carrier. The surcharges can be assessed even if a customer makes no toll calls or any calls, but is just a presubscribed customer with the billed amount over the $1.00 monthly threshold.  In addition to a minimum monthly charge (which is over $1.00), the customer is billed the additional $1.95, $1.99 or $2.95 just for being that company’s Missouri customer. 

  The record does not contain a valid justification or basis for allowing the companies to single out these customers for discriminatory treatment and extra charges. The record does not contain sufficient evidence to show how and in what manner this discriminatory method of assessing a cost recovery charge is reasonable and proper and in the public interest.  The record lacks a sufficient showing that this discrimination and the recovery of these costs in this manner is based upon reasonable and fair conditions which equitably and logically justify these tariffed rates.  State ex rel. DePaul Hospital School of Nursing v. PSC, 464 SW2d 737 (Mo App 1970).

IXCs’ Local Customers Exempt

The companies have failed to justify the exemption of their local customers from the surcharge based upon lawful and reasonable basis. The companies have failed to justify the exemption of their business customers from the surcharge based upon lawful and reasonable basis.

Flat Rate Recovery of Usage Sensitive Charges is Unfair

The tariffs violate Section 392.200, RSMo 2000 by their adverse discriminatory effect on Missouri customers as it unreasonably applies a charge whose purpose is to recover access costs paid by the company on customers that have little or no toll usage. The same charge is made for all accounts, without consideration of the actual toll calls billed.  The surcharges are applied as a flat rate without regard to the type, amount and duration of toll calls and the resultant access charges incurred by the company, if any. The charges result in unreasonable and prejudicial disadvantages for a class of the carriers’ presubscribed customers that have a low toll call volume or no toll calling while customers with considerable toll calling are given an undue and unreasonable preference and advantage by paying the same amount per month. 

The tariffs apply a flat rate non-usage sensitive charge to recover a cost paid by the companies (access charges) that are incurred on a usage sensitive basis. High volume users pay the same as non-traffic generating customers or customers with very low number of calls and few minutes of use. Low volume users are paying a disproportionate share of the access cost recovery when their usage has no bearing on the amount of recovery these customers are expected to contribute. 

CONCLUSION


Public Counsel asks the Commission to examine Schedule 15 of Ms. Meisenheimer's Rebuttal Testimony (Ex. 9).  Her simple and direct illustration provides clear evidence of the absurd results and the discriminatory effects on the consumer if the instate access recovery surcharges sought by these companies are approved.  The tragedy of the case is that these surcharges were once approved, albeit in an unlawful and improper manner.  The consumers of Missouri have been subjected to these unjust and unlawful and discriminatory surcharges.  Public Counsel asks the PSC to end this practice and direct the companies to refund the unlawful fees they have extracted from consumers without the benefit of a valid order approving the tariffs.
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