STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 16th day of September, 2003.

In the Matter of the Application of Missouri RSA
)

No. 7 Limited Partnership d/b/a Mid‑Missouri

)

Cellular for Designation as a Telecommunications
)

Company Carrier Eligible for Federal Universal

)
Case No. TO-2003-0531

Service Support Pursuant to Section 254 of the

)

of the Telecommunications Act of 1996.


)

ORDER DENYING MOTION TO DISMISS, SETTING PREHEARING 

CONFERENCE, AND DIRECTING FILING OF A PROPOSED 

PROCEDURAL SCHEDULE

On June 5, 2003, Missouri RSA No. 7 Limited Partnership, d/b/a Mid‑Missouri Cellular, applied for designation as a telecommunications company carrier eligible for federal universal service support under the provisions of Sections 214 and 254 of the Telecommunications act of 1996.
  On June 20, 2003, the Commission granted the request for intervention of Citizens Telephone Company of Higginsville, Missouri, Alma Communications Company, d/b/a Alma Telephone Company, Spectra Communications Group, LLC, d/b/a CenturyTel, and CenturyTel of Missouri, LLC.

The Staff of the Missouri Public Service Commission filed a Motion to Dismiss on June 13, 2003.  Staff argues that the Commission lacks subject matter jurisdiction to hear this case.  The parties filed responses to the motion and legal briefs.

Mid‑Missouri Cellular is a commercial mobile radio services carrier and is not certificated by the Commission.  Mid-Missouri Cellular is certificated by the Federal Communications Commission. Mid‑Missouri Cellular presented this application to the Commission out of necessity.  The applicant cannot seek designation as an eligible telecommunications carrier without an affirmative statement from this Commission either granting eligible telecommunications carrier status or declining jurisdiction.  The applicant supports a decision by the Commission that it lacks jurisdiction, but if the Commission determines otherwise, the applicant requests expeditious process.

Staff argues that the Commission cannot assert jurisdiction where the state legislature has not granted the Commission authority to do so.
  Staff argues that the state legislature has specifically exempted commercial mobile radio service providers from the Commission’s jurisdiction.
  Staff further argues that the federal law provides for the Federal Communications Commission to make the public interest determination for carriers that are not subject to the jurisdiction of a state, thus the company will have another venue in which to seek relief.

The Intervenors and Public Counsel argue that the Commission should assert jurisdiction in this situation because the federal Telecommunications Act of 1996
 gives the Commission authority to make the public interest determination and the Commission is in the best position to make such a determination.  The Intervenors also argue that Congress enacted Section 214(e)(6) to address the states’ lack of general jurisdiction over tribal properties, not to address the states’ lack of jurisdiction over commercial mobile radio services carriers.
  In the Federal-State Joint Board order, however, the FCC clearly interprets Section 214(e)(6) as being available if a carrier is not subject to the jurisdiction of a state commission “for any reason.”

Federal court decisions indicate that state commissions are “’deputized federal regulator[s]’ authorized to exercise regulatory power and ensure compliance with federal law as set out in the [Act].”
  The Sixth Circuit termed it “cooperative federalism” explaining, “In this regulatory regime state commissions are directed by provisions of the Act and FCC regulations in making decisions . . . At the same time, the Act gives state commissions latitude to exercise their expertise in telecommunications and needs of the local market.”

The Eighth Circuit has stated that, with regard to the implied powers to enforce interconnection agreements in Section 252 of the Act, the state commissions have been granted the authority from the Act and not from state law.
  In that case, however, the Court deferred to the FCC’s interpretation of whether a state commission had jurisdiction under the Act.  In the Federal-State Joint Board case, the FCC stated that with regard to Section 214(e)(2) the “state commissions should be allowed a specific opportunity to address and resolve issues involving a state commission’s authority under state law to regulate certain carriers or classes of carriers.”

In addition to the federal law, the Intervenors and Public Counsel argue that there is state statutory authority because the state legislature granted the Commission authority to act as an agent of the federal government.
  Staff believes that Section 386.210 is also limited to the general jurisdiction of the Commission.

Public Counsel argues that the references in Section 392.451, RSMo, authorizing the Commission to adopt rules consistent with Section 253(b) of the Act “to preserve and advance universal service, protect the public safety and welfare, ensure the continued quality of telecommunications service and safeguard the rights of consumers,” coupled with the purposes of the state act found at Section 392.185, RSMo, give the Commission state authority to make the eligible telecommunications carrier determination. 

Finally, the Intervenors argue that the Commission has previously asserted jurisdiction over wireless carriers in interconnection agreements where the Commission has joined the companies as necessary parties.  In those situations, the Commission has determined that in order to have a full and fair adjudication of the matter, the wireless companies’ participation is necessary.  The Intervenors also suggest that in order to administer the other universal service fund requirements found in the Act,
 the Commission must assert jurisdiction over wireless carriers once those carriers have been designated as eligible telecommunications companies.  Thus, the Intervenors argue, the Commission should be the entity to determine if the designation is in the public interest.

After examining the arguments of the parties, the Commission determines that it is best situated to make the determination of public interest.  The designation of a wireless carrier as an eligible telecommunications carrier in a rural area may impact the rights and well‑being of small rural incumbent telecommunications carriers and it is the general jurisdiction of this Commission as granted by the state legislature
 to regulate those companies.  The Act also defers this public interest determination to this Commission.  Therefore, the Commission determines that it has jurisdiction over this matter and will proceed with the case expeditiously.

The Commission will direct the parties to appear at a prehearing conference.  At the prehearing conference the parties or their representatives should be prepared to discuss the nature of any discovery each will conduct; the time necessary for completion of discovery; the number of witnesses each expects to call at hearing; the number and nature of any exhibits each expects to offer at hearing; and the anticipated length of the hearing.  The parties or their representatives should also be prepared to discuss the current status of settlement negotiations.  The Commission expects that the prehearing conference will provide an opportunity for the parties to further pursue settlement discussions.

The parties shall file a proposed procedural schedule.  The proposed procedural schedule shall establish dates for the filing of a list of the issues to be determined by the Commission and statements by the parties of their position on each issue.  The proposed procedural schedule shall also include a date for the filing of a list of the witnesses to be called on each day of hearing, the order in which they will appear and the order of cross‑examination agreed upon by the parties.  The proposed procedural schedule shall also establish dates for filing testimony and for the hearing of this matter.

IT IS THEREFORE ORDERED:
1. That the motion to dismiss filed by the Staff of the Missouri Public Service Commission is denied.

2. That a prehearing conference will be held on September 22, 2003, beginning at 10:00 a.m.  The prehearing conference will be held at the Commission’s offices at the Governor Office Building, 200 Madison Street, Jefferson City, Missouri, Room 305.  The Governor Office Building is a facility that meets the accessibility require​ments of the Americans with Disabilities Act.  Any person who needs additional accommo​dations to participate in the prehearing conference should call the Public Service Commis​sion’s Hotline at 1‑800‑392‑4211 (voice) or Relay Missouri at 711 prior to the prehearing conference.

3. That the parties shall file a proposed procedural schedule no later than September 29, 2003.

That this order shall become effective on September 22, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Gaw,

and Clayton, CC., concur.

Forbis, C., dissents.

Dippell, Senior Regulatory Law Judge
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