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Staff Response to Order Directing Filing


COMES NOW the Staff of the Missouri Public Service Commission (“Staff”) and for its Response to the Commission’s Order Directing Filing states as follows:

1.
Background

On June 5, 2003, Missouri RSA No. 7 Limited Partnership d/b/a Mid Missouri Cellular (“MMC”) applied to the Commission for designation as a telecommunications company eligible for Federal Universal Service funds pursuant to Section 254 of the Telecommunications Act of 1996.  MMC is authorized by the Federal Communications Commission to provide commercial mobile radio (“cellular”) services in Missouri.

The Commission granted intervention to Alma Communications Company d/b/a Alma Telephone Company (“Alma”), Citizens Telephone Company of Higginsville, Missouri (“Citizens”), Spectra Communications Group, LLC, d/b/a CenturyTel (“Spectra”) and CenturyTel of Missouri, LLC (“CenturyTel”).  

The Staff filed a Motion to Dismiss the Application on the grounds that the Commission lacks subject matter jurisdiction over cellular carriers pursuant to §386.020(53)(c) RSMo 2000.  The intervening carriers, and the Office of the Public Counsel, filed responses in opposition to the Staff’s motion.  

In the Order Granting Interventions, Setting Time for Responses, and Directing Filing, the Commission directed the Staff, Alma, Spectra, CenturyTel and Citizens to brief the various actions of other state commission cited by these parties in their pleadings.  The Commission directed these parties as follows:

The parties should specifically address whether those states ruled on the issue of subject matter jurisdiction and what authority the state cited in determining it did or did not have jurisdiction.  Of particular interest is whether those state commissions found that their jurisdiction was limited in the same manner that Staff argues Section 386.020 limits this Commission’s jurisdiction.  Finally, the parties may brief the Commission on the relevance to this case, if any, of the recent federal court decision in Voices for Choice, et al, v. Illinois Bell Telephone Co., et al.

2. Jurisdiction of Other State Commissions

The Staff’s reference to decisions by other state commissions was not meant to imply that a decision by any other state commission, under that commission’s jurisdictional statutes, has any bearing on the jurisdiction of this Commission operating under Missouri statutes.  The Staff cited to the decisions of the Wyoming Public Service Commission and the Alabama Public Service Commission only to show that MMC, and future wireless “eligible telecommunications carrier” (“ETC”) applicants, are not precluded from seeking ETC designation if the Commission dismisses this case for lack of subject matter jurisdiction.  These examples demonstrated that MMC would not be prejudiced if the Commission were to dismiss the case since MMC would likely apply for ETC designation with the FCC, and as occurred in the two examples cited, the FCC granted ETC status to the applicants.  

In addition to the Staff’s Motion to Dismiss, the opposing motions filed by Alma and Citizens discuss the decisions of several other state commissions.  While these decisions are by no means authoritative, an analysis of these decisions could be helpful in understanding how other commissions are interpreting the provisions of the Telecommunications Act of 1996 (“Act”) that allow state commissions to designate ETC status to carriers seeking to attain Federal Universal Service funding.  However, these examples, even where jurisdiction was declined, in no way change the jurisdictional limitation imposed on the Commission by the Missouri Legislature.

a.
Alabama

The Alabama Public Service Commission (“APSC”) stated on more than one occasion that it does not have the jurisdiction to grant ETC status to cellular carriers.  When NTCH-West Tennessee, Inc., d/b/a Clear Talk petitioned the APSC on March 17, 2003 for ETC status, the APSC stated:

The issue concerning the APSC’s jurisdiction over providers of cellular services, broadband personal communications services, and commercial mobile radio service is one that was rather recently addressed by the Commission. The Commission indeed issued a Declaratory Ruling on March 2, 2000, in Docket 26414 which concluded that as the result of certain amendments to the Code of Alabama, 1975 §40-21-120(2) and (1)(a) effectuated in June of 1999, the APSC has no authority to regulate, in any respect, cellular services, broadband personal communications services and commercial mobile radio services in Alabama.  Given the aforementioned conclusions by the Commission, it seems rather clear that the Commission has no jurisdiction to take action on the Application of Clear Talk for ETC status in this jurisdiction.

The Code of Alabama statute cited by the APSC specifically states “[c]ellular telecommunication services and providers are not included in and are excluded from the coverage and application of, and are not subject to, the provisions of Title 37.”
  Title 37 is the chapter of the Code of Alabama that gives the APSC its jurisdiction.

b. Alaska

Alma and Citizens cite to a current proceeding in Alaska where the Alaska Regulatory Commission (“ARC”) asserted jurisdiction to examine an application for ETC status filed by a personal communications service (PCS) provider.
  In this case, the ARC stated its authority to consider the application was under Section 214(e)(2) of the Telecommunications Act.
  The ARC did not state whether the Alaska statutes exclude cellular providers from the ARC’s jurisdiction, whereas the Missouri statutes clearly exclude cellular providers from the Commission’s jurisdiction.
  According to the ARC’s order, “no party disputes our authority to determine whether [the] application should be approved or denied.”  It appears that Section 214(e)(2) of the Act is the only authority cited by the ARC.

c. Nebraska

Alma and Citizens cite to a decision by the Nebraska Public Service Commission (“NPSC”) granting ETC status to Western Wireless, a cellular provider.  The NPSC assumed jurisdiction over Western Wireless, despite a Nebraska statute that specifically states that the NPSC shall not regulate “mobile radio services, radio paging services, and wireless telecommunications services.”
  It appears from the NPSC orders that Western Wireless applied for ETC designation to receive funds from the federal fund and a Nebraska state fund.  Although the NPSC’s orders are not entirely clear, the NPSC claimed to overcome the jurisdictional limitation by concluding Section 214(e)(2) of the Act, and a Nebraska statute granting the NPSC jurisdiction over a Nebraska Universal Service Fund, allowed the NPSC to designate Western Wireless as an ETC.
 Furthermore, the NPSC stated that Western Wireless “indicated that it would voluntarily submit to the Commission’s jurisdiction for service quality, and tariff filing and rates and services.”
 In Missouri, an agency cannot acquire jurisdiction by consent of an applicant.  Jenkins v. Director of Revenue, 858 S.W.2d 257 (Mo.App. W.D. 1993).  

Alma states in its Response in Opposition to Staff’s Motion to Dismiss, that the Nebraska Supreme Court confirmed the NPSC’s decision.  While this is true, the Nebraska Supreme Court did not address the jurisdictional issue since that issue was not challenged.
 

d. Utah

In the Utah example raised by Alma and Citizens, as in the Nebraska example discussed above, the applicant applied for universal service funding under both the federal fund and a state fund.  Although the Utah statutes exclude cellular providers from the definition of telecommunications corporation,
 the statutes implementing the Utah Universal Public Telecommunications Service Support Fund specifically subject cellular providers to the Utah state fund.
  In denying ETC status to WWC Holding Company, Inc. (“WWC”), the Public Service Commission of Utah (“PSCU”) failed to adequately explain the jurisdiction under which it was able to consider WWC’s ETC application for Federal Universal Service Fund support.  The PSCU simply applied the requirements of the Telecommunications Act.  

e. Washington

Alma and Citizens also cite to the ETC grant to Inland Cellular Telephone Company, d/b/a Inland Cellular in the State of Washington. Without citing to any specific authority, the Washington Utilities and Transportation Commission (“WUTC”) stated in the “Conclusions of Law” section of its order granting ETC status to Inland Cellular that “the Commission has jurisdiction over the subject matter of this petition and over Inland Cellular with respect to its designation as an ETC.”
  No specific authority was cited, other than an additional conclusion that granting ETC status to Inland Cellular “is consistent with applicable state and federal law.”
  This decision offers little assistance to the Commission.  However, in an earlier decision, the WUTC granted ETC status to a cellular carrier and stated:

The Commission has jurisdiction over this petition both because of the 1996 Act and because of those provisions of state law which give the Commission authority over the rates and practices of telecommunications companies and its power to define the scope and nature of a carrier’s service obligation.

In this example, the WUTC was able to apply its general authority over the rates, practices, and services of telecommunications companies to gain jurisdiction over a cellular provider’s ETC application.  The WUTC is assisted in asserting jurisdiction by the Washington statutes, which do not exclude cellular providers from the definition of a telecommunications company.
  



f.
West Virginia


The last state commission cited by Alma and Citizens is the Public Service Commission of West Virginia (“PSCWV”).  Alma states that the PSCWV is currently examining an application by a cellular provider for ETC status as a case of first impression.  Therefore, the PSCWV case offers little if any assistance to the Commission at this time.



g.
Wyoming


The last sister commission proceeding raised in the motions before the Commission was a Wyoming Public Service Commission (“WPSC”) decision cited by the Staff.  WWC Holding Co., Inc (“Western Wireless”), a cellular provider, petitioned the WPSC for designation as an ETC.  U.S. West Communications, Inc. moved to dismiss the application for lack of subject matter jurisdiction, arguing that the Wyoming Telecommunications Act of 1995 is the sole source of the WPSC’s telecommunications jurisdiction.  The WPSC agreed and dismissed the petition for lack of jurisdiction.
  The WPSC stated,  “as a creature of the Legislature, an administrative agency has limited powers, and can do no more than it is statutorily authorized to do.”
  Citing § 37-15-104 of the Wyoming Telecommunications Act, the WPSC concluded:

Thus, this Commission’s jurisdiction over CMRS providers is expressly limited to quality of service and then only to the extent not preempted by federal law.  Such jurisdiction obviously does not encompass the consideration of a petition for federal ETC status.

It is this Commission’s conclusion that Wyoming law does not provide this Commission with statutory authority to consider this amended application of Western Wireless for designation as an eligible telecommunications carrier under Section 214(e)(2) of the federal Act.  Our ruling, however, does not leave Western Wireless without a forum.  Section 214(e)(6) of the federal Act expressly provides for FCC jurisdiction in the absence of state commission jurisdiction.

3. Voices for Choices, et al. v. Illinois Bell Telephone Co., et al.

On June 9, 2003, the United States District Court for the Northern District of Illinois, Eastern Division (“District Court”), issued an opinion that appears to address the conflict of law issue between state legislatures and Congress.  However, the following analysis of that decision shows that the District Court’s decision has no relevancy to the present case.  

The background of the Voices decision involved an interconnection arbitration initiated by SBC before the Illinois Commerce Commission (“ICC”) pursuant to the Telecommunications Act of 1996.  Before the ICC could resolve the arbitration, the Illinois Legislature abated the ICC arbitration with instructions to establish unbundled network element (“UNE”) rates for fill factors and depreciation that directly conflicted with the rate-setting method prescribed by the FCC.  The District Court concluded that the Illinois Legislature’s action rendered the FCC rules irrelevant with respect to two key factors in rate setting.  The District Court found that Congress delegated arbitration power to state commissions, and not to states themselves. The District Court ultimately concluded:

…when a federal statute is enacted to expressly preempt a field and procedural mechanisms are elaborately set forth, state acts inconsistent with either the substantive or procedural federal law cannot stand.

The District Court found the Illinois Legislature’s UNE rate-setting method to be inconsistent with federal law, and ultimately enjoined the Illinois Legislature from implementing its method.  


The distinction between the conflict of law in the Voices case and the issue in the present case before the Commission is clear.  In Voices, the state action was “expressly preempted” and “inconsistent” with federal law.  In the present case, the federal law does not expressly require state action with regard to ETC designations.  In fact, Congress was cognizant of the fact that certain state commissions lack the jurisdiction under state law to grant ETC status to cellular providers.  As explained in the Staff’s Motion to Dismiss, Section 214(e)(6) of the Telecommunications Act of 1996 establishes a procedure for designating ETC status to cellular carriers operating in states that lack the necessary jurisdiction.  An express preemption for ETC designations would not incur unless, for example, a state legislature attempted to change the services that a carrier must provide before it can receive ETC status. Thus, the Voices decision is not analogous to the current situation where the Missouri Legislature limited the jurisdiction of the Commission without preempting federal authority.  
4. Conclusion

The decisions reached by other state commissions provide little assistance to the Commission.  While some commissions concluded that a statute excluding cellular providers from their jurisdiction prohibited them from considering an ETC application, others appeared to assume jurisdiction under Section 214(e)(2) of the Act despite a statute excluding cellular providers from their authority.  One noticeable distinction, however, is that the commissions assuming jurisdiction made little if any attempt to explain their jurisdiction aside from a mention to the federal Act, whereas the commissions that dismissed for lack of jurisdiction addressed the issue directly. 
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