Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Application of Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular for Designation as a Telecommunications Carrier Eligible for Federal Universal Service Support Pursuant to Section 254 of the Telecommunications Act of 1996.
	)))))))


	Case No. TO-2003-0531

	
	
	


REPLY Brief of the Staff

of the Missouri Public Service Commission

The Staff of the Missouri Public Service Commission (Staff) submits this Reply Brief in response to the initial brief filed by Mid-Missouri Cellular (MMC).  This brief responds specifically to: (1) MMC’s argument that an ETC applicant does not bear the full burden of proving the grant is in the public interest; and (2) MMC’s argument that an eligible telecommunications carrier (ETC) grant for MMC is in the public interest.

1. MMC Erroneously Attempts to Shift the Burden of Proof

Having not met its burden of proof in this case, MMC attempts to shift the burden of proof away from MMC.
  This argument contradicts the FCC’s finding that an ETC applicant bears the burden of proving that an ETC grant in an area served by a rural telephone company is in the public interest.  In the Virginia Cellular Order, the FCC concluded, “In determining whether the public interest is served, the Commission places the burden of proof upon the ETC applicant.”
  The FCC’s conclusions are consistent with Missouri case law, which places the burden of proof upon the party asserting the affirmative of the ultimate issue.  Been v. Jolly, 247 S.W.2d 840 (Mo. 1952).  This burden never shifts to another party.  Id.  The ultimate issue before the Commission is whether the grant of ETC status is in the public interest.
  MMC asserts, in the affirmative, that an ETC grant is in the public interest.  Therefore, MMC bears the burden of proving that assertion.  

Guidance can be found from State ex rel. Oliver v. Public Service Commission, 542 S.W.2d 595, 598 (Mo.App. 1976), an appeal of a Commission order granting a certificate of public convenience and necessity.  Granting the certificate required a finding “that the public convenience and necessity will be promoted.”  Id.  The Court concluded:

The burden to establish these prerequisites for the authority sought by competent and substantial evidence rests firmly upon the applicant.  This burden cannot be met by speculation, guesswork, hopes, or aspirations.  Id.

A finding that the public interest and necessity will be promoted by granting a certificate is comparable to a finding that the public interest will be served by granting ETC status.  Both require public interest findings before the Commission may approve the requested relief, and both place the burden of providing that evidence upon the applicant.  Just as a burden for a certificate “ cannot be met by speculation, guesswork, hopes, or aspirations,” the burden of proof for an ETC application also cannot be met by anything less than affirmative evidence.  Id.  MMC’s purported public interest benefits of an ETC grant do not rise above mere speculation, guesswork, hopes, or aspirations, since MMC did not adequately explain how the ETC grant would be in the public interest, despite having repeated opportunities to do so.


MMC also claims that the FCC made it “abundantly clear” that parties opposing an ETC designation bear the burden of proving that the ETC grant “will reduce investment infrastructure, raise rates, or reduce service quality to consumers in rural areas.”
  MMC cites to the FCC’s Pine Ridge Order as the source of the FCC’s “abundantly clear” conclusion regarding burden of proof.
  However, MMC’s quote from the FCC’s Pine Ridge Order is taken out of context, and MMC’s assertions are incorrect.  The FCC’s quote was a response to claims regarding the impact of the ETC designation on competition, and was not responding to whether the ETC grant was in the public interest.  Consistent with the Staff’s position that MMC has the burden of proving the ETC grant is affirmatively in the public interest, the FCC in Pine Ridge placed the burden of proof on the parties asserting that the ETC grant would affirmatively harm competition.  Id. at 15.  MMC’s assertion that the FCC’s Pine Ridge quote addressed the burden of proof for meeting the public interest standard is incorrect and potentially misleading.  The Commission does not need to look to the Pine Ridge Order for guidance since the FCC’s Virginia Cellular Order unequivocally places the burden of proving an ETC grant is in the public interest upon the applicant.

2. MMC’s Public Interest Arguments are Incorrect

The Staff’s Initial Brief sufficiently addresses most of MMC’s public interest arguments.  However, MMC made several new arguments that warrant a response from the Staff. 

In their Initial Brief, MMC argues that an order denying ETC status will require a finding by the Commission that it is in the public interest to deny low-income families in rural Missouri expanded calling, mobility, and ubiquitous 9-1-1 service.
  Not only has MMC attempted to shift the burden of proof onto the Staff, as discussed above, but now it appears MMC is attempting to shift the burden to the Commission as well.  MMC assumes as fact that an ETC denial will, in turn, deny expanded calling, mobility, and ubiquitous 9-1-1 service to low-income families.  But these facts have not been established.  To establish these facts, the Commission would need to conclude that an ETC grant will provide expanded calling, mobility, and ubiquitous 9-1-1 service to low-income families.  The evidence presented by MMC fails to establish that an ETC grant will encourage a single low-income customer to subscribe to MMC’s service.  The testimony during the evidentiary hearing indicated that the cost of initiating wireless service is much greater than the benefits of the Lifeline discount.
  Therefore, a low-income customer will have little additional incentive to subscribe to MMC than the incentives that already exist today without universal service support.  

MMC argues that there should be no concern as to whether MMC could use universal service support for any purpose other than as prescribed by the FCC’s rules.
  This argument misses the point.  The issue is whether MMC would spend its $1.75 million of support on expenditures for which support is intended with or without ETC status.  For example, assume MMC already spends $1.75 million annually on expenditures that are supported by universal service.  Also assume MMC is granted ETC status and receives $1.75 million in support.  If MMC continues to spend only $1.75 million on supported services, how has the ETC grant served the public interest?  The public would continue to see the same benefits they would see without ETC status, while the shareholders of MMC would see a benefit to the tune of $1.75 million that had, in previous years, been spent on services supported by universal service.  The only way the public could benefit is if MMC were to simply apply the $1.75 million in universal service support on top of the $1.75 million already earmarked for expenditures supported by universal service.  

MMC claims the Commission must grant ETC status to MMC to remain consistent with the Commission’s decision granting ETC status to Green Hills Telecommunications Services.
  This claim suggests that the Commission should ignore the fact that the FCC, as well as this Commission and other state commissions, continue to refine the standards and conditions to be applied to ETC designations.  The FCC’s Virginia Cellular Order is one such order where the FCC reached many new conclusions regarding ETC applications.  Limiting the Commission to standards and procedures used before the Virginia Cellular Order will do little to help create a process for reviewing ETC applications for areas served by rural telephone companies.

3. Conclusion

The Staff recommends that the Commission reject MMC’s application because MMC did not adequately provide competent and substantial evidence for the Commission to conclude the public interest will be served by granting ETC status to MMC.  
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