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STAFF RESPONSE TO MAWC’S SUGGESTIONS IN SUPPORT OF MOTION TO DISMISS

COMES NOW the Staff of the Missouri Public Service Commission (Staff), by and through Counsel, and for its Reply to Missouri-American Water Company’s (MAWC or the Company) Suggestions in Support of its Motion to Dismiss, states the following:


On November 3, 2003, the Company filed a document entitled Suggestions in Support of MAWC’s Motion to Dismiss (Suggestions), which largely summarized its Answer to the Staff Complaint, Request for Voluntary Mediation, and Motion to Dismiss (Answer) that was filed on October 22, 2003.  The Staff believes its initial Reply to the Company’s Answer, filed on November 3, 2003, speaks for itself, and disposes of the purported legal theories presented by MAWC in its Motion to Dismiss the Staff’s Excessive Earnings Complaint contained within the Company’s Answer.  However, the Company cited several additional cases in its Suggestions pleading.  The primary purpose of this pleading is to respond to those cases.

MAWC mentions State v. Carroll, 620 S.W.2d 22 (Mo. App. S.D. 1981) in support of the argument that a hearing must take place before a complaint can be filed.  Even a brief reading of the Carroll case reveals that it is procedurally inapplicable, because that decision is based upon the seeking of a penalty in the circuit court by the Commission, without a hearing on the merits of the alleged violation.  This is clearly not the situation in this case. The Commission has scheduled a hearing to determine the merits of the alleged violation or violations in the Complaint.  

In sum, the Commission has merely authorized the filing of a Complaint and scheduled a hearing to determine if the allegations in the Complaint are valid.  From Staff’s perspective, this course of action is entirely proper, and it provides all the requirements of due process.  In addition, the Commission’s actions are in full compliance with the holding of the Carroll case, supra, because a hearing is being scheduled before any remedy connected with the allegations can be imposed.  

The Company cites State ex rel Rope v. Borron, 762 S.W.2d 426, 429 (Mo. App. W.D. 1988) as authority for the theory that the rate case and the complaint case should not be tried together.  Mentioning the Rope case, in the Staff’s view, is quite an imaginative but futile stretch in the context of an administrative proceeding.  

The Rope decision was made in a probate case.  The issue was whether the validity of a prenuptial agreement had to be decided by the court in equity before other matters in the case could be tried before a jury.  While this scenario in the Rope proceeding may be applicable in the civil courts, it is not applicable in administrative proceedings. 

There is no separation of equity versus at law issues in an administrative proceeding because the Commission decides all substantive issues in an administrative hearing.  4 CSR 240-2.150(1) provides that the record of a case shall stand submitted for consideration by the Commission and Section 536.010 RSMo 2000 of the Administrative Procedures Act, establishes that a “contested case” is a proceeding before an agency in which legal rights, duties or privileges of specific parties are required by law to be determined after hearing.  In addition, the right to jury trial in suits at common law preserved by the Seventh Amendment, is generally inapplicable in administrative proceedings, see American Jurisprudence 2d Administrative Law §4, page 34 (1994), citing Curtis v. Loether, 94 S Ct 1005 (1974). 

Staff submits that since no equitable versus at law decision making dichotomy exists in proceedings before the Public Service Commission, use of the Rope case as authority that the rate case and the complaint case should be separated on an equity versus at law basis is extremely far fetched at best, and clearly erroneous.


In connection with consolidation of the cases, the Staff agrees with the comments of the Office of Public Counsel when it stated the following in its Response to the Company’s Suggestions:

In the world of litigation, parties commonly file both claims and counter-claims.  The party filing a claim has the burden of proof.  MAWC has no grounds to suggest that the Commission is not competent to sift through the evidence in support of conflicting claims and determine which party, if any, has met its burden on any particular issue.  In such a case as this one, where the competing claims rest on differing interpretations of the same evidence, it makes absolutely no sense to squander valuable Commission time by conducting a lengthy rate case evidentiary hearing, and then, at some future date, re-run the same hearing in a complaint case setting.  Proceeding with the rate increase on a separate track than the complaint case will only serve to increase litigation expense for the Company, an expense it will undoubtedly seek to pass on to its customers.

WHEREFORE based upon the foregoing and Staff’s Reply to the MAWC’s Answer to Staff’s Complaint, the Staff respectfully requests that the Commission enter an Order denying the Company’s request to dismiss the Complaint.
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