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The other siatutes cited as authority for this nile, sections
386,040, 386.250, and 393.140, RSMo, support the commission’s
general rulemaking authority to regulate water and sewer utilities and
provide authority for this rule.

4 CSR 240-10.085 Incentives for Acquisition of Nonviable Utilities

(1) As used in this rule, the following terms mean;

{A) Acquisition incentive—A rate of retirn premium, debt acqui-
sition adjustment, or both designed to incentivize the acquisition of
a nonviable utility;

(B) Debit acquisition adjustment. Adjustments to a portion or all
of an acquiring utility’s rate base to reflect a portion or all of the
excess acquisition cost over depreciated original cost of the acquired
system;

(C) Nonviable utility—A small water or sewer utility, serving eight
thousand (8,000) or fewer customers that:

1. Is in violation of statutory or regulatory standards that affect
the safery and adequacy of the service provided, including, but not
limited to, the Public Service Commission law, the federal clean
water law, the federal Safe Drinking Water Act, as amended, and the
regulations adopted under these laws;

2. Has failed to comply with any order of a federal agency, the
Department of Natural Rescurces, or the commission concerning the
safety and adequacy of service;

3. Is not reasonably expected to furnish and maintain safe and
adequate service and facilities in the future; or

4. Is insolvent;

(D} Plant-in-service study. A report detailing a determination of .

the value of the original costs of the property of a public utility that
requires the acquiring utility to accumulate the records and account-
ing details in order to support reasonable plant, reserve, and contri-
butions in aid of construction balances; and

(E) Rate of return premiums. Additional rate of return basis points,
up to one hundred (100) basis points, applied to ¢ither the acquiring
utility’s entire rate base or to the newly acquired rate base, awarded
at the commission’s discretion in recognition of risks involved in
acquisition of nonviable utilities and the associated system improve-
ment costs,

(2) An application for an acquisition incentive must be filed at the
beginning of a case seeking authority under sections 393.190 or
393.170, RSMo. If the commission determines the request for an
acquisition incentive is in the public interest, it shall gramt the
request. The commission may apply an acquisition incentive in the
applicant’s next general rate proceeding foltowing acquisition of a
nonviable utility if the commission determines it will not result in
unjust or unreasonable rates.

(3} Fiting Requirements—

(B) Any information not available from the seller shall be estimat-
ed by the acquiring utility, along with documentation supporting the
reasonableness of the estimates developed.

(4) When submitting an application for an acquisition incentive to
acquire a nonviable utility, the acquiring utility has the burden of
proof and shall demonstrate the following:

(E) Any plant improvemenis necessary to make the utility viable -

will be completed within a reasonable period of time, as specified in
the application, after the effective date of acquisition;

{G) How planned capital improvements and operational changes
will carrect deficiencies;

(5) If the acquisition incentive iz approved by the commission, the
utility shall file a general rate proceeding within the period of time
ordered by the commission. Rate impacts of the approved incentive
mechanism will go inte effect upon order of the commission at the
conclusion of the acquiring utility's first general rate proceeding fol-
lowing approval of the acquisition incentive. If the acquisition incen-

tive is approved in a section 393.1%0 or 393.170, RSMo case, prior
to its next general rate proceeding, the acquiring utility shall—

{A) Book contributions that were properly recorded on the books
of the acquired system as CIAC. If evidence supports other CIAC
that was not booked by the seller, the acquiring utility shall make an
effort, supported with documentation, to determine the actual CIAC
and record the contributions for ratemaking purposes, such as lot sale
agreements or capitalization vs. expense of plant-in-service on tax
returns;

(B} Identify all plant retirements and plants no longer used and
useful, and complete the appropriate accounting entries; and

(C} If the records are not available from the acquired system to
complete subsection (3}A) or (5)(B), on a going-forward basis, cre-
ate and maintain documentation of (5)(A) and (5XB) from the date
of acquisition.

(6} I a debit acquisition adjustment is requested, an acquiring utilicy
shall ¢ither file a plant-in-service smdy 10 support the amount of its
requested acquisition adjustment addition to its rate base in its next
general rate proceeding, or, if it prefers to do so, the acquiring utility
may file the required plant-in-service study in section 393.170 or
393.190 application case. The acquiring utility shall reconcile and
explain any discrepancies between the acquiring utility’s plant-in-ser-
vice study of original cost valuation and the commission’s records,
to tie extent reasonably known and available to the acquiring utility,
at the same time the supporting documentation for the study is filed.
Any disputes regarding the acquiring wtility’s plant-in-service stady
will be resolved in that first subsequent general rate proceeding.

(7) Nothing in the rule precludes an acquiring utility that pays less
than the depreciated original cost of the acquired system from seek-
ing in its next general rate proceeding to include in rate base an
amount up to the depreciated original cost of the acquired system,

AUTHORITY: sections 386,040, 386.250, and 393,140, RSMo 2016.
Original nde filed May 30, 2018.

Title 4—DEPARTMENT OF ECONOMIC
DEVELOPMENT
Division 240—Public Service Commission
Chapter 10—Utilities

ORDER OF RULEMAKING

By the authority vested in the Public Service Commission under sec-
tions 386.040, 386.250, 393.140, and 393.270 RSMo 2016, the
commission adopts a rule as follows:

4 CSR 240-10.095 is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on July 2, 2018 (43
MoReg 1425-1426). Those sections with changes are reprinted here.
This propesed rule becomes effective thirty (30) days after publica-
tion in the Code of State Regulations.

SUMMARY OF COMMENTS: The public comment period ended
August 1, 2018, and the commission held a public hearing on the
proposed rule on August 7, 2018, The commission received timely
written comments from Missouri-American Water Company, the
Office of the Public Counsel and the staff of the commission, Jacob
Westen, representing the commission’s staff, Ryan Smith and Caleb
Hall representing the Office of the Public Counsel, and Jim Jenkins
on behalf of Missouri-American, appeared at the hearing and offered
comments.

COMMENT #1: S1aff explained that the purpose of the proposed
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rule is to provide small water and sewer companies with a means to
ohtain funds needed to comply with environmental rules and orders.
It would allow for prefunding of needed capital investments by utility
customers under limited circumstances.

RESPONSE: The commission thanks staff for its comment. No
change will be made i response to this comment.

COMMENT #2 Public Counsel generally supports the goals of the
proposed rule, but questions the commission’s legal autherity to pro-
mulgate this rule. Public Counsel urges the commission to instead
use better established legal authority to accomplish its goals through
the use of interim rates, or through establishment of an envircnmen-
tal cost adjustment mechanism (ECAM) as avthorized by section
386.266, RSMo.

RESPONSE: The commission has considered the use of interim rates
or an ECAM to address the problem, but has found that neither alter-
native can be effective. As Public Counsel indicates, in a 1976 deci-
sion regarding a request from laclede Gas Company for interim
rates, the Missouri Court of Appeals held that “the Commission has
power in a proper case to grant interim rate increases within the
broad discretion implied from the Missouri file and suspend statutes
and from the practical requirements of utility regulation.!™ However,
the commission’s authority to grant interim rates exists only as & part
of its authority to set the utility's permanent rates through the eleven-
(11-) month ratemaking pracess.? Interim rates might be appropriate
to help a struggling utility meet operating requirements while a per-
manent rate increase is being considered, but it would not help that
utility to begin making a large, immediate capital investment needed
to comply with environmental requirements.

The ECAM alternative proposed by Public Counsel is based on
section 386.266, RSMo, which authorizes the commissica to approve
a mechanism to make periodic rate adjustments outside a peneral rate
proceeding to reflect increases and decreases in prudently incurred
capital or other expenses incurred to comply with environmental
requirements. The ECAM alternative is oot helpful for small water
and sewer systems because it includes a statutory cap limiting it to
two and a half percent (2.5%) of the utility’s gross income. For a
small utility with a total gross revenue of fifty thousand dollars
($50,000) per year, the cap would amount to only one thousand two
hundred fifty dellars ($1,250), clearly not enough to support a major
capital expense. Further, the ECAM would address past, not future,
spending.

Of course, that there are problems with the alternatives offered by
Public Counsel does not mezn the rule can stand in the absence of
statutory authority for it. Fortunately, there is statutory authority for
the rule as proposed. Section 393.270.4, RSMo (2016) gives the
commission explicit authority in sefting a utility’s rates to give due
regard to “the necessity of making reservations out of income for sur-
plus and contingencies.” The Enviropmental Improvement
Contingency Fund (EICF} addressed by this proposed rule is exacty
the sort of contingency fund contemplated and authorized by the
statute,

1 State ex ref. Laclede Gas Co. v. Public Serv. Com'n, 535 5. W.2d
561, 567 (Mo. App. 1976).

2 “In its very nature, an interim rate request is merely ancillary to a
permanent rate request, ..." Laclede at 565.

COMMENT #3: Public Counsel recommends language be added to
the rule to require the applicant utility to meet some sort of objective
standard before an EICF would be authorized.

RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion agrees the rule shoul include a standard for when an EICF
should be established, The commission will add a sentence to section
(2} establishing a “public interest” standard.

COMMENT #4 Public Counsel recommends language be added to
the rule to permit a refund of unused EICF funds to the utility’s
ratepayers.

RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion agrees, A refund provision will be added to section 4 CSR 240~
10.095(7) as a new subsection (B).

COMMENT #5: The written comments filed by Missouri-American
Water Company asked that the rule be modified to make the use of
an EICF available to large water and sewer companies, such as itself.
At the hearing, Missouri-American indicated that after further review
of the mle, it has concluded that the rule should not e made applic-
able to large water or sewer companies, Missouri-American now sup-
ports the proposed rule.

RESPONSE: The commission will make no changes in response to
this comment.

COMMENT #6: Section 4 CSR 24{-10.0%5(2) as currently written
allows the utility or the commission’s staff to request establishment
of an EICE Public Counsel asks that it also be authorized to make
such a request. Further, Public Counsel suggests that various public
officials or a group of rate payers, as described in section
393.146.12, RSMo also be authorized to make that request.
RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion will medify section 4 CSR 240-10.095(2) to allow Public
Counsel to request establishment of the EICE The same change to
recagnize Public Counsel’s authority to request the establishment of
an EICF will also be made in section 4 CSR 240-10.095(4). The
commission does not, however, believe it is appropriate or necessary
to allow other persons or entities to request the establishnent of such
a fund. '

COMMENT #7: Subparagraph 4 CSR 240-10.095(4)(A).1.A. indi-
cates the list of necessary improvements to be funded through an
EICF =are to include improvements directly related to orders issued by
specified federal, state, and local authorities. Staff suggested at the
hearing that court orders be added to that list.

RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion agrees and will add court orders to the Iist.

COMMENT #8: Also regarding subparagrapk 4 CSR 240-
10.095(4)(A).1.A., it was suggested at the hearing that the reference
to improvements related 1o “environmental” rules, regulations, or
orders be expanded to include “health and safety” related rules, reg-
ulations, or orders.

RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion agrees with the comment and will modify the subparagraph
accordingly.

COMMENT #9: Public Counsel is concerned about the commis-
sion’s legal authority to authorize a five- {5-) year surcharge as con-
templated in subparagraph 4 CSR 240-10.095(4)(A).1.B.
RESPONSE: The EICF is 2 contingency fund, not a surcharge and it
is authorized by statute, The commission will make no change in
response to this comment,

COMMENT #10: Public Counsel asks the commission to add lan-
guage to subsection 4 CSR 240-10.095(4)(B) to state that the
required estimated amount of funds necessary to carry out the pro-
posed improvements must be reasonable and supported by competent
and substantial evidence. :
RESPONSE: The comumission agrees that such estimates must be
reasonable and supported by competent and substzntial evidence. But
that determination will be made in the rate case through which the
EICF is authorized and the requirement does not need to be stated in
the text of the rule. The commission will make no change in response
to this comment.

COMMENT #11: Subsection 4 CSR 240-10.095(4)(C) requires the
utility to submit a schedule for completion of the list of improvements
to be funded through the EICE It also allows the commission’s staff
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to assist the wtility in the preparation of that schedule if requested by
the utility or directed by the comumission. Public Counsel sugpests
the Department of Natural Resowrces, the Environmental Protection
Agency, or some other appropriate agency should craft the compli-
ance schedule. Staff replied that it does not believe other agencies
need to be involved in preparing the completion schedule for purpos-
es of this contingency fund.

RESPONSE: The commission agrees with its staff that while other
agencies may certainly be consulted, their possible participation in
preparing a compliance schedule does not need to be addressed in
this section of the rule. Further, the commission has no avthority to
make a mle that would require other apencies to participate in
preparing a compliance schedule, The commission will make no
change in response to this comment,

COMMENT #12: Section 4 CSR 240-10.095(5) requires the utility
to collect an authorized EICF as part of the customer charge on cus-
tomer’s bills. Public Couasel argues that any authorized “surcharge”
should be clearly identified as such on a customer's bill.
RESPONSE: The EICF is not a “surcharge,” rather, it is a contin-
gency fund gathered rthrough base rates just as any other element of
a utility's rates would be gathered for “surplus and contingencies.”
It is not necessary to determine in this rule whether or how that fund-
ing mechanism should be described on a customer’s bill. Instead,
that determination should be made on a case-by-case basis in the rate
case in which the fund is established. The commission will make no
changes in response to this comment.

COMMENT #13: Subsection 4 CSR 240-10.095(5)(B) states that
funds held in an EICF account may “only be disbursed to pay for
projects approved during the rate case,” Public Counse! states it is
unclear about who would receive payments from the EICF, asking
whether payments could be made only to vendors of & project, or
whether the utility could be reimbursed from the EICF for repayment
of the cost of equity or debt.

RESPONSE: The commission believes that the rule adequately indi-
cates that payments from the EICF are to be made to vendors who
work on the approved projects. The commission will make no
changes in response to this comment.

COMMENT #14: Section 4 CSR 240-10.095(6) requires the utility
to submit quarterly reports to staff and Public Counsel after its EICF
has been approved. Public Counsel seggests the requirement be clar-
ified to specify that those reports are to be filed at the end of gach
quarter, Staff agreed with that recommendation.

RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion will clarify the requirement of the section by making the
required reports due thirty (30) days following the end of each quar-
ter.

COMMENT #15: Public Counsel suggests what it believes to be
simplified alternative language for subsection 4 CSR 240-
10.095(7)(A). Staif replied that it believes the proposed language is
appropriate.

RESPONSE: The proposed language is appropriate, The commis-
sion will make no changes in response to this comment,

COMMENT #16: Missouri-American suggests section 4 CSR 240-
10.095(8) be modified to make it clear that in response to a com-
plaint, the cornmission’s authority would be to authorize its general
counse] to seek civil penalties in circwit court as the commission
does not have authority to authorize civil penalties on its own. Staff
agreed with that comment.

RESPONSE AND EXPLANATION OF CHANGE: The comunis-
sion agrees with the comment and will modify the section to make
it clear that the commission cannot itself impose civil penalties.

COMMENT #17: Public Counsel sugpests the authority section also
cite sections 386.266 and 393,150, RSMo as authority for the rule,

RESPONSE: Section 386.266, RSMo is the statute that authorizes
an interim energy charge or periodic rate adjustments 1o refiect
increases and decreases in fuel and purchased power costs. Section
393,150, RSMo gives the commission general authority to fix the
rates charged by 2 utility after a hearing. The commission does not
believe either rule need be cited as authority for this nulemaking.
The commission will make no changes in response to this comment.

4 CSR 240-10.095 Environmental Improvement Contingency Fund

(1) For the purposes of this nule only, a water or sewer utility serving
eight thousand (8,000) or fewer customers shall be considered a
small utility.

(2) A small utility, Public Counsel, or commission staff may request
establishment of an Environmental Improvement Contingency Fund
(EICF) during the course of a rate case, whether filed pursuant to 4
CSR 240-10.075 or section 393.150, RSMo. The commission may
establish an EICF if it finds that doing so is in the public interest.

(3) Following the request for an EICFE the staff will—

(4) Investigate the small utility’s financial resources and its ability
to finance capital improvements;

(B) Conduct a managerial audit to determine the quality of the
small utility’s management; and

(C) Conduct a comprehensive review of the necessary improve-
ments at the small utility.

(4} An EICF may only po into effect if, at the conclusion of the rate
case where the small utility, Public Counsel, or commission staff
requests an EICE, the commission approves the following items:

{A) A list of necessary improvements.

1. The list of necessary improvements may only include those
improvements that—

A. Are directly related to environmental, health, or safety
mles, regplations, or orders of the commission, the Missouri
Departnent of MNawural Resources (DNR), the United States
Environmental Protection Agency (EPA), state or federal courts, or
other regulatory authority including, but not limited to, federal,
state, or local authorities, city ordinances, ang the state attorney gen-
eral; and

B. Are reasonably anticipated to be completed within five (5)
years of the effective date of new rates, although, for good cause
shown, the commission may consider projects that require longer to
complete; and

2. During the rate case, upon request by the small utility or by
direction of the commission, staff will assist the utility in identifying
a list of necessary improvements;

(B) An estimated amount of funds necessary for the improvements
in the list described in subsection (4)(A).

1, Staff and the small utilicy will submit the estimated amount
of funds necessary for the improvements, which may include costs
for preliminary engineering reports related to those improvements.

2. The percentape of the estimated amount collectable through
an EICF will be based on an analysis of the needs of the small ulity
and its ability to secure financing through mormal debt or equity
sources. The commission may give special consideration to requests
that do not require full funding of the estimated amount cotlectible.

3. If a requested EICF includes funds for a preliminary engi-
neering report, the report must be completed and submitted to the
commission prior to the first disbursement from the EICF account;
and

(C}) A schedule for completion of the list of improvements required
by subsection {(4)(A). Upon request by the small utility or by direc-
tion of the commission, staff will assist the small utility in preparing
such a schedule.

(5) The EICF must be collected as z part of the customer charge on
costomers’ bills.
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{A)Y Revenues collected must be recorded by the small utility and
placed into 2 commission-approved account specifically segregated
from all other utility accounts, for the explicit purpose of regulatory
review and tracking,.

{B) Funds held in the EICF account shall only be disbursed to pay
for projects approved during the rate case as noted in section (4)
above.

{C) Disbursements rom the EICE account shall only be made
after notice to staff and public counsel.

1. The notice must be sent to staff and public counsel at least
thirty (30) days prior to a disbursement.

2. If any party objects to the proposed disbursement, detailed
objections must be filed in the official case file in which the EICF
was approved no later than ten (10) days afier receiving the disburse-
ment notice. The commission may then determine whether or not to
approve the requested disbursement of the funds.

3. If no timely objection is raised or staff and public counsel
notify the small utility they agree to the disbursement, the small util-
ity may make the disbursement described in its notice no later than
the date specified in that notice.

4, The commission will resoive any dispute regarding the pro-
posed disbursements prior to the specified disbursement date.

(6) Not later than thirty (30) days following the end of every quarter
after receiving commission approval of an EICE, the small utility
shall submit documentation to staff and public counsel reporting—

(A) Monthly EICF funds received from customers;

(B) Monthly EICF deposits to the escrow account;

(C) Monthly EICF expenditures; and

(D) End-of-month balance of the EICF account.

(7) After an EICF is established, the small utilicy shall file a subse-
quent rate request no later than {ive (5) years after the effective date
of the EICF, during which—

(A) Any monies expended from the fund shall be treated as con-
tributions-in-aid-of-construction for purposes of setting rates for the
small uiility, The EICF will be trued-up and will be reviewed to
determine if it should—

1. Remain in effect at the current rate; or
2. Remain in effect at a different rate; or
3. Be terminated.

(B) Any unallocated monies remaining in the fund when it is ter-

minated shalf be refunded to the utility’s ratepayers.

(8) If, upon review of documentation described in section (6) above,
staff, public counsel, or another regulatory authority has indication
that the small utility has used EICF funds for any purpose other than
as approved by the commission. Staff or the public counsel may, at
their discretion, bring a complaint before the commission against the
small utility seeking an order from the commission directing the
small utility to promptiy stop all collection of an EICF, as well as
direction from the commission for its general counsel to seek civil
penalties against the small utility in circuit court. Nothing in this rule
shall prohibit civil or criminal action by any state or federal authority
against the small witity for misuse of customer funds.

(9} Provisions of this rule may be waived by the commission for good
cause shown.

AUTHORITY: sections 386.040, 386.250, 393.140, and 393.270,
RSMo 2046, Original rule filed May 30, 2018.

Title 4—DEPARTMENT OF ECONOMIC
DEVELOPMENT
Division 240—Public Service Commission
Chapter 10—Ultilities

ORDER OF RULEMAKING

By the authority vested in the Public Service Commission under sec-
tion 386.250, RSMo 2016, the commission adopts a rule as follows:

4 CSR 240-10.105 Filing Requirements for Electric, Gas, Water,
Sewer, and Stearn Heating Utility Applications for Authority o
Sell, Assign, Lease, or Transfer Assets is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on July 16, 2018 (43
MoReg 1578). No changes have been made in the text of the pro-
posed rule, so it is not reprinted here. This proposed rule becomes
effective thirty (30} days after publication in the Code of State
Regulations.

SUMMARY OF COMMENTS: The public comment period ended
August 15, 2018, and the commission held a public hearing on the
proposed rule on August 22, 2018. The commission received timely
written comments from the staff of the commission. Alexandra
Klaus, representing the commission's staff; and Ryan Smith, repre-
senting the Office of the Public Counsel, appeared at the hearing and
offered comments,

COMMENT #1: The commission staff filed writtcn comments in
support of the proposed rule,
RESPONSE: The commission agrees and will adopt the rule.

COMMENT #2: The Office of the Public Counsel indicated no
opposition to the proposed rule.
RESPONSE: The commission agrees and will adopt the rule.

Title 4—DEPARTMENT OF ECONOMIC
DEVELOPMENT
Division 240—Public Service Commission
Chapter 10—Utilitics

ORDER OF RULEMAKING

By the authority vested in the Public Service Commission under sec-
tion 386.250, RSMo 2016, the commission adopts a rule as follows:

4 CSR 240-10.115 Filing Requirements for Electric, Gas, Water,
Sewer, and Steam Heating Utility Applications for Authority to
Merge or Consolidate is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on July 16, 2018 (43
MoReg 1578-1579). No changes have been made in the text of the
proposed rule, so it is not reprinted here. This proposed rule becomes
effective thirty (30) days after publication in the Code of State
Regulations.

SUMMARY OF COMMENTS: The public comment period ended
August 15, 2018, and the commission held a public hearing on the
proposed rule on August 22, 2018, The commission received timely
writlen comments from the staff of the commission. Alexandra
Klaus, representing the commission’s staff; and Ryan Smith, repre-
senting the Office of the Public Counsel, appeared at the hearing and
offered comments.

COMMENT #1: The commission staff filed written comments in
support of the proposed rule.
RESPONSE: The commission agrees and will adopt the rule.

COMMENT #2: The Office of the Public Counsel indicated no
apposition to the proposed rule.
RESPONSE: The commission agrees and will adopt the rule.



