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Staff Reply to Missouri-American Water Company's Answer to Staff Complaint, Request for Voluntary Mediation, and Motion to Dismiss
COMES NOW the Staff of the Missouri Public Service Commission (Staff), by and through Counsel, and in reply to Missouri-American Water Company’s Answer to the Staff Complaint, Request for Voluntary Mediation, and Motion to Dismiss filed on October 22, 2003, states the following:

Staff's Reply to MAWC's Answer

At page 5, paragraph A of the Answer, MAWC contends that the Commission's 

authorization for the filing of a complaint by the Staff was "unlawful, unreasonable and an abuse 

of discretion" because, inter alia, there was no evidence of record or hearing procedure followed 

to justify such an authorization. 

It seems apparent to the Staff that the Company is putting the cart before the horse in connection with this argument. A complaint is simply an initial pleading that starts an action, states the basis for jurisdiction, the basis for the claim, and the demand for relief. See generally Black's Law Dictionary, Seventh Edition, 1999, at page 279. The key word in the definition of a complaint is that it is a pleading that asserts a claim. A “claim” is commonly understood as something that contains allegations that are subject to proof. Black's Law Dictionary, Seventh Edition, 1999, at page 74 defines an "allegation" as:

"Something declared or asserted as a matter of fact, especially in a legal pleading; a 

party's formal statement of a factual matter as being true or provable, without its

 having yet been proved. 
Therefore, from the Staffs perspective, to argue that an evidentiary basis is required before the filing of a complaint can be made militates against all legal concepts of what a complaint pleading constitutes in the legal arena. 

Furthermore, the mere filing of a complaint does not deprive MAWC of any property whatsoever, much less do so without due process of law.  The filing of the complaint merely sets in motion the proceedings during which the Company will be afforded due process of law.

In addition, if the Company felt that the Commission authorization to file a complaint that was contained within the Suspension Order and Notice issued May 29, 2003, was arbitrary, unlawful and unreasonable, then MAWC should have filed an application or motion for reconsideration within 10 days after the suspension order was issued as provided in 4 CSR 240- 2.160(2).  To challenge the terms of the Suspension Order in October of this year is inappropriate and untimely pursuant to 4 CSR 240-2.160(2) (Rule). Staff asserts that the Company has waived any and all arguments relating to the reasonableness of the complaint authorization by not filing a timely motion for reconsideration as provided by this Rule. 


In connection with the assertion of waiver by the Company, the Staff would note the action taken by the Commission in Case No. EM-96-149 regarding the ending of the second Union Electric Company experimental alternative regulation plan (Second EARP) and a request of Union Electric Company, d/b/a AmerenUE to extend the Second EARP.  On March 8, 2001, the Commission, in Case No. EM-96-149, issued its Order Authorizing Earnings Investigation Filing July 1, 2001.  This Order became a final Order on March 18, 2001.  In said Order of March 8, 2001, the Commission directed that the Second EARP not be extended beyond the expiration date of June 30, 2001 and authorized the Staff to establish a case for the purpose of proposing rate reductions, if warranted, immediately following the expiration of the Second EARP.   AmerenUE did not file a motion for reconsideration or an application for rehearing regarding the Commission’s March 8, 2001 Order.  On June 25, 2001, AmerenUE filed an Emergency Motion To Temporarily Stay Expiration Of The EARP And To Establish A Schedule For Further Proceedings And For Expedited Treatment.  The Commission issued a Report And Order on July 12, 2001 denying AmerenUE’s Motion.  The Commission found that AmerenUE’s Motion was estopped by Section 386.550
 and concluded that the doctrine of laches would operate to bar the relief requested if it were not barred by Section 386.550.  

At paragraph B, pages 6 through 7 of the Answer, the Company argues that the Complaint fails to state a claim upon which relief may be granted because the current rates are in accordance with a previous order or decision of the Commission, and are therefore prima facie lawful and reasonable until found otherwise according to Section 386.270 of the Missouri statutes. Therefore, according to this rationale there can be no basis for an over earnings complaint. 

Staff responds to this assertion by quoting a shield within the same statute that the Company uses as a sword to attack the Complaint. The "shield" the Staff is referring to is the language within Section 386.270 itself that provides that the reasonableness of any rates fixed by the Commission can be "found otherwise in a suit brought for that purpose pursuant to the provisions of this chapter."  The purpose of the Complaint, which is authorized under Chapter 386, is to seek a finding that the rates charged by the Company are not, in fact, reasonable, based upon current facts on a going forward basis. To assert that current authorized rates are not the proper subject of change (as sought by the Complaint) is contrary to Missouri case law. In State ex rel. Chicago, R.I. & P.RR Co. v. Public Service Commission, 312 S.W.2d 791,796 (1958) the Missouri Supreme Court stated as follows: 

Its [Commission's] supervision of the public utilities of this state is a continuing one 

and its orders and directives with regard to any phase of the operation of any utility are always subject to change to meet changing conditions, as the commission, in its discretion, may deem to be in the public interest. 

Also see State ex rel. Jackson County v. PSC, 532 S.W.2d 20, 29, 30 (Mo. banc 1975) where the Supreme Court of Missouri held that a rate moratorium is in conflict with the spirit of the Missouri Public Service Commission law of continuous regulation, which is required to meet changes in conditions.  The Court also held that rates must change to prevent confiscation to the utility and unreasonable charges to consumers.  Id. at 29-30.  


The Company also alleges at page 4 of its Answer that the Staff’s proposed adjustments require the Commission to make findings that are inconsistent with methodologies utilized by the Commission in setting MAWC’s rates in prior Commission orders.    The Courts have dealt with this allegation before.  In State ex rel. APL v. PSC, 736 S.W.2d 457, 462 (Mo. App. 1987) the Court said:

…the PSC can use a new equation or change methods from case to case depending on the .  facts.  There is no per se requirement that the Commission must use the same formula on successive applications by the same company.


In addition, this Complaint was not filed within a vacuum as the Company contends. It was filed in the context of a rate case wherein the Company seeks an increase of approximately 20 million dollars in gross annual water revenues on a going forward basis. Stated another way, the Staff views the Complaint as an action akin to the Company's rate case, in the sense that both  allege certain facts primarily related to the reasonableness of earnings on a going forward basis.  The difference, of course, is that MAWC contends that the facts show a need for increased earnings, and the Staff believes the facts show a need for a reduction in earnings. 

In paragraph C of the Company's Answer, at pages 7 and 8, MAWC argues that the Staff has no standing to bring a complaint in this matter. Commission Regulation 4 CSR 240-2.070(1), in very clear language, provides that the Commission's Staff, through the General Counsel may file a complaint.  Further, section 4 CSR 240-2.040(1) provides that the General Counsel represents the Staff in investigations, contested cases and other proceedings.  Staff reminds the Company that the Commission's rules, or any other agency's rules, generally have the force and effect of law.  Missouri Coalition for Environment v. Joint Committee on Administrative Rules, 948 S.W.2d 125 (Mo. 1997).  In addition, administrative agencies, just as the general public, are bound by the terms of rules promulgated by them, see Berry v. Moorman Mfg. Co., 675 S.W.2d 131 (Mo. App. W.D. 1984).  Staff believes that so long as the rule above remains in effect, it stands as stalwart authority that the Staff has the legal authority to file a complaint. 

The Company also argues, in effect, that the "Staff” is not a "person” within the meaning of Section 386.240 to whom the Commission may delegate its authority.  Commission regulation 4 CSR 240-2.010(5) defines Commission Staff to mean all personnel employed by the Commission whether on a permanent or contractual basis, who are not attorneys in the General Counsel's Office, members of the Commission's research department, or law judges.  Section 386.240 allows the Commission to authorize any person employed by it to do or perform any act that the Commission is authorized by Chapter 386 to perform. Section 1.030.2 RSMo provides that when any subject matter, party or person, is described or referred to by words importing the singular number, several matters and persons as well as bodies corporate as well as individuals are included. Thus, the Staff as an entity made up of many individuals is a proper "person" to whom the Commission may delegate its authority. In this particular case, the Commission specifically authorized the Staff to file a Complaint in its Suspension Order and Notice issued May 29, 2003.

In terms of past practice, the Commission has previously recognized its authority to delegate to the Staff the Commission's authority to bring a complaint. For example, in Staff of the Missouri Public Service Commission v. Southwestern Bell Telephone Company, 2 Mo. P.S.C. 3d 479 (1993), the Commission held "The statutes authorize the Commission to file a complaint on its own motion as to SWB's rates and the Commission, by authorizing Staff's complaint has taken such action. Id at 583. Also see State ex rel Missouri Cable Television Assoc. v. Public Service Commission, 917 S.W.2d 650 (Mo. App. 1998).  Similarly, in Staff of the MissouriPublic Service Commission v. Union Electric Company, 29 Mo. P.S.C. (N.S.) 313 (1987) it was noted that "the Commission issued its Order delegating to its Staff authority to prosecute a complaint as to the reasonableness of the rates and charges of Union Electric Company". Id. at 314. 

Simply put, the Commission has statutory authority to initiate a complaint pursuant to 386.390.1, it has delegated that authority to Staff by virtue of 4 CSR 240-2.070(1), and 4 CSR 240-2.040(1) provides the General Counsel with the authority to assist the Staff in the filing of such a complaint as authorized by the Commission. 

As an alternative argument regarding the Complaint, the Company cites Union Electric v. Public Service Commission, 591 S.W.2d 134 (Mo. App. W.D. 1979) (hereinafter referred to as the Slavin case) for the argument that "members of the Public Service Commission may not act before that body in which they are interested or prejudiced or occupy the status of a party." Id. at 139. Essentially, MAWC claims that the Commission cannot bring a Complaint before itself and therefore sit in judgment of its own cause, regardless of the language of Section 386.390.  However, the Company mischaracterizes the application of the holding in that case. Staff submits that the cited case is irrelevant. In the Slavin case, Union Electric Company (UE) and the Industrial Intervenors contended that Commissioner Alberta Slavin should be disqualified from participating in a case before the Commission because, prior to her appointment to the Commission, she had participated as a party in a case  which was now before the Commission. The Court held that to permit Commissioner Slavin to participate would allow her to be a judge of her own cause. The Court further held that it was not necessary to decide if there was sufficient evidence of bias or prejudice to require her disqualification on that ground.  The Slavin case is applicable only in the situation where disqualification of a particular Commissioner may be appropriate. It stands for nothing more than that.  

In addition, the specific question of whether an administrative agency may bring a complaint before itself was addressed in Rose v. State Board of Registration for the Healing Arts, 397 S. W .2d 570 (Mo. 1965). Rose, a physician, argued that he was deprived of due process because the charges against him were instituted, heard and determined by the Board. The Court rejected that argument, holding that due process is accorded where judicial review is provided. Id. at 574. Therefore, Staff believes that because a decision of the Commission on a complaint is subject to judicial review under Section 386.510 et. seq., the Respondent in such a case is accorded due process. 

Additionally, in Commission Case Nos. TR-88-23 and A0-87-48, the Commission directed a full investigation and audit of Southwestern Bell Telephone Company (SWBT) by the Staff and the filing of an excess earnings complaint against SWBT, if the Staff deemed SWBT's rates to be excessive.  The Commission stated that "[b]y authorizing the initiation of an audit the Commission does not prejudge the issue of whether or not Southwestern Bell's rates are excessive, but merely determines that the matter should be investigated." Re:  Southwestern Bell Telephone Co., 29 Mo. P.S.C. (N.S.) 194, 196 (1987). 

Generally, in terms of construing the meaning of the complaint statute, when there is doubt and ambiguity as to the meaning of a statute, the courts give consideration to the practical construction placed upon the act by the agency charged with its administration, although such construction is not binding on the judiciary.  State ex rel. Competitive Telecommunications v. PSC, 886 S.W.2d 34, 39 (Mo. App. 1994).

At paragraph D, pages 8 and 9 of its Answer, the Company argues that the Commission may not simultaneously hear the Complaint and MAWC's request for rate increase. However, MAWC provides no legal authority for that assertion other than its own conclusions based upon a burden of proof analysis.  There is authority for consolidation of proceedings, however.  In simple terms, the Court has the discretion to consolidate, either on motion or on its own accord.  See Cass v. Sonnenblick-Goldman Corp., 287 F. Supp. 815, 819 (ED. Fa. 1968).  It is appropriate for the Court to consolidate cases where the cases involve common questions of law and fact. See Birt v. Consolidated Sch. Dist. No.4, 829 S. W .2d 538, 543 (Mo. App. W.D. 1992).  Missouri Supreme Court Rule 66.01 (b) provides, among other things, that civil actions involving common questions of law and fact can be consolidated. When actions are consolidated under this rule, they are not merged but remain separate and distinct actions.  Cragin v. Lobbey, 537 S.W.2d 193, 195 (Mo. App. S.D. 1976).  The Staff submits that the Complaint case and the Company's rate case have similar questions of law and fact centered around the reasonableness of rates to be charged by MAWC, and therefore consolidation was proper. In addition, since the consolidated cases remain separate actions, there can be no allegation of any diminution or shift in the burden of proof required to sustain either the Complaint or the rate case. 

Lastly, Commission Regulation 4 CSR 240-2.110(3) specifically provides that when pending actions involve related questions of law or fact, the Commission may order a joint hearing of any or all the matters at issue and may make other orders concerning cases before it to avoid unnecessary costs or delay. Staff would point out since both the Complaint and the rate case involve essentially the same testimony, the same test year, and related questions of law or 

fact, conducting two separate proceedings would clearly involve an unnecessary cost and an unnecessary delay.

Lastly in paragraph E, page 9 of the Answer, MAWC contends that the Commission does 

not have jurisdiction because the Complaint is an unlawful collateral attack on the prior orders 

of the Commission prohibited by Section 386.550 and because the Complaint does not allege a 

substantial change in circumstances, citing State ex rel. Ozark Border Electric Cooperative v. 

Public Service Commission 924 S.W.2d 597 (Mo. App. W.D. 1996). Once again, the Company 

misapplies the holding in the Ozark case. In that case the Court affirmed the decision of the 

Commission that considered two alternative means by which the Commission would have 

jurisdiction over the Complaint.  Id.at 600.  One of the means by which the Court said the Commission could assert jurisdiction over a complaint described in the case was violation of any law, rule or Commission order pursuant to 386.390.1.  Id. at 600.  Section 386.390.1 is precisely the basis used for asserting Commission jurisdiction in this case and that section is cited several times in the Complaint itself. In addition, violation of statutes relating to reasonableness of rates is also cited in conjunction with 386.390.1. The Ozark Border court held that the jurisdictional requirement regarding assertion of “a change in circumstances” applies only to the alternative means of asserting Commission jurisdiction over a complaint filed under the auspices Section 394.312.6.  Id. at 600 [5].  Therefore, even the case cited by the Company establishes that Commission jurisdiction exists over the Staff's Complaint. 

Staff Response to Request for Voluntary Mediation

The Staff respectfully declines the request to pursue its Complaint through voluntary 

mediation because it believes that the complexity of the issues involved, among other things, 

makes the Commission's voluntary mediation program inappropriate in this case. 

Staff Response to Motion to Dismiss

For all the foregoing reasons contained within the Staff's Reply herein, the Staff respectfully submits that it has shown that there is no basis to dismiss the Complaint in this case. 

Respectfully submitted,
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