BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

CENTURYTEL OF MISSOURI, LLC, )
)

Complainant, . ) CASE NO. 1C-2008-0068, et al.
)
V. )
| | )
SOCKET TELECOM, LLC, )
)
Respondent. )

CENTURYTEL’S RESPONSE TO
SOCKET’S APPLICATION FOR REHEARING

\
L. Complainants CenturyTel of Missouri, LLC (“CenturyTel”) and Spectra

Communications Group, LLC, d/b/a CenturyTel (“Spectra”) (CenturyTel and Spectra are.

referred to collectively herein as “CenturyTel”), pursuant to Commission Rule 4 CSR 240-2.080,
jointly file this Response to Socket Telecom, LLC’s Application for Rehearing (“‘Socket’s
Appiication” , and respectfully show the Commission the following:

2. CenturyTel and Socket Telecom, LLC (“Socket”) filed competing motions for
summary determination in this proceeding. On September 9, 2008, the Commission issued an

Order Granting CenturyTel’s Motion for Summary Determination (“Order”). In that Order, the

Commission also expressly denied Socket’s Cross Motion for Summary Determination. On

September 17, 2008, Socket filed its Application for Rehearing incorrectly asserting that the
Commission’s Order is unlawful, unjust and unreasonable.

3. Section 386.500 RSMo states that the Commission may grant rehearing if “in its
judgment sufficient reason therefore be made to appear.” Attempting to guise its arguments as
the identification of fmrported “false, coﬂtradictory and unlawful provisions of the Order,”
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Socket does little more than rehash the arguments it made in its Cross -Motion for Summary
Determination, which this Commission considered, found unpersuasive and rightfully denied.
Moreover, in aréuingifor rehearing, Socket resorts to the tactic of distorting certain provisions of
the Commiééion’s Orde“r.1 Therefqre, the Commissidﬁ should dehy Socket’s--AppHcation for
Rehearing. o

4, Setting aside Socket’s litany. of perceived inﬁrmiﬁes, the Commission’s Order - -
correctly made several findings and/or conclusions that are conciusive in this proceeding and that "~ -
definitively support it_s g;ant of relief to CenturyTel. As Socket itself acknowledges, ‘the
Commission was requifed to interpret and énforce the parties’ Agréements. See Socket’s - -
Application at 22 The Commission did precisely that. In doing so, it found and/or concluded
the following:

* While the Agreements contain terms that are “indicative of” or “suggest” the

‘applicability of both a récipfocal compensation and a bill-and-keep regime, the
Agreementsb do not contain terms that expressly apply either regime to the
parties’ exchange of Local Traffic. See Order, § 32 (“The Interconnection

Agreements do not contain a definitive declaration that bill-and-keep applies to

! For example, Socket asserts that the “Commission now accurately finds [that the reciprocal compensation-related
provisions in the Agreement] establish a reciprocal compensation regime.” Socket’s Application at 3 (para. (d))
(emphasis added). The Order says nothing of the sort. Rather, the Commission found that such provisions are
“indicative of” or “suggest” a reciprocal compensation arrangement. Order, §{ 27-28. Of course, Socket also
ignores the Commission’s commensurate finding that other provisions of the agreement “suggest” the application of

a bill-and-keep regime for Local Traffic. See Order, 9 30.

2 Summary judgment should be granted in favor of the moving party as a matter of law when there is no genuine -
issue of material fact. Allied Mutual Ins. Co. v. Brown, 105 S.W.3d 543, 545 (Mo.App. E.D. 2003). Because the
interpretation of a contract is a question of law, see Goellner v. Goellner Printing, 226 S.W.3d 176,.178 (Mo.App.
E.D. 2007), summary judgment is particularly appropriate when the construction of an unambiguous contract is at
issue. See Lupo v. Shelter Mutual Ins. Co., 70 S.W.3d 16, 18-19 (Mo.App. E.D. 2002). In Missouri, the guiding
principle of contract interpretation is that a tribunal or court will seek to ascertain the intent of the parties and to give
effect to that intent. Triarch Industries, Inc. v. Crabtree, 158 S.W.3d 772, 776 (Mo. 2005) (en banc). The intent of
the parties to a contract is presumed to be expressed by the ordinary meaning of the contract’s terms. Id. If the
contract is unambiguous, it will be enforced according to its terms. Id. See also Leggett v. Missouri State Life Ins.

Co., 342 S.W.2d 833, 851 (Mo. 1961).
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Local Traffic nor do they contain a definitive declaration that reciprocal

compensation appliesto Local Traffic, but rather contain conflicting inferences as .- - .-

to.the intended compensation method for Local Traffic.” (emphasis added)). .. -
e Even thouéh the fénﬁs"of the Agreements contain “conflicting inferences,” they
unambiguously do not apply the inferred compensation regimes to the parties’ .
N éXchari_gé ‘of Local Traffic. See Order at pp 16 (“The Interconnection
Agreements do not coritaih a definitive declaration that bill-and-keep apblies to
deél ‘-’.l‘réfﬁc nof Vdoes it. contéiﬁ a definitive declaration that reciprocai '
compensation applies to Local Traffic. However, that confusion does not imply
that the Interconnection Agreements are ambigﬁous L0 aﬁd 17 (“[Tlhe
Coinmissiori rejects Socket’s argument that the conflicting inferences regafding
compensation for deal Traffic in the Interconnection Agreements must be

| : resolved in favor of reciprocal compensation.”):
. In the absence of terms expressly applying a bill-and-keep compensation regime

to Local Traffic, the Federal Telecommunications Act of 1996 (“FTA”) does not
require the application of a reciprocal compensation regime. See Order at 17
(“[S]ections 252(d)(2)(a) and (b) [of the FTA] do not set a default mechanism of |
either bill-and-keep or reciprocal compensation . . . . Accordingly, the
Commission rejects Socket’s argument that the conflicting inferences regarding
compeﬁsation for Local Traffic in the Interconnection Agreements must be
resolved in favor of reciprocal compensation.”).

5. Regardless of any of Socket’s other peréeived infirmities in the Commission’s

Order, these critical Commission findings and conclusions alone support the relief granted by the
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Order. In interpreting and enforcing the Agreements, the Commission correctly and properly . .
- found that Agreement’s terms cannot be interpreted as requiring CenturyTel to pay compensation .. -
+ to Socket for the exchange of Local Traffic. -

" CONCLUSION
" Based on the foregoing, the Commission should deny Socket’s Application for .- -

" Rehearing. - -

- Respectfully submitted,
FISCHER & DORITY, P.C.

/s/ Larry W. Dority

Larry W. Dority, #25617
FISCHER & DORITY, P.C.

101 Madison, Suite 400

Jefferson City, Missouri 65101
Tel.: (573) 636-6758

Fax: (573) 636-0383

Email: lwdority@sprintmail.com

KIRKPATRICK & LOCKHART PRESTON
GATES ELLIS LLP

' Gavin E. Hill
J Texas State Bar No. 00796756
1717 Main Street, Suite 2800
Dallas, Texas 75201
Tel.: (214) 939-5992
Fax: (214) 939-5849
Email: gavin.hill@klgates.com

ATTORNEYS FOR CENTURYTEL OF
MISSOURI, LLC and SPECTRA
COMMUNICATIONS GROUP, LLC, d/b/a
“CENTURYTEL”
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' - -+ CERTIFICATE OF SERVICE

I hereby Certlfy that the unders1gned has caused a complete copy of the attached document to be :
electromcally filed and served on the Comm1ssmn s Office of General. Counsel (at.
gencounsel@psc.mo.gov), the' Office of the Public Counsel (at opcservice@ded.mo.gov), Socket
Telecom, LLC (at rmkohly@sockettelecom.com) and counsel for Socket Telecom, LLC (at :-

clumley@lawfirmemail.com; lcurtis@lawfirmemail.com) on this 20% day of September, 2008.

/s/ Larry W. Dority

Larry Dority
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