STATE OF MISSOURI

              PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 2nd day of December, 2004.

In the Matter of the Application of Emerald Pointe

)

Utility Company for Permission, Approval, and a

)

Certificate of Convenience and Necessity


)

Authorizing it to Construct, Install, Own, Operate,

)
Case No. WA-2004-0581, et al.

Control, Manage, and Maintain a Water and Sewer
)

System for the Public, Located in an Unincorporated
)

Area in Taney County, Missouri




)

ORDER APPROVING APPLICATION FOR CERTIFICATE OF CONVENIENCE AND NECESSITY

On May 11, 2004, Emerald Pointe Utility Company filed applications for certificates of public convenience and necessity to construct, own, and operate a water and sewer system for the public in an unincorporated area of Taney County, Missouri.  The water application was filed as case number WA-2004-0581 and the sewer application was filed as case number SA-2004-0582.  The cases were consolidated.  On May 13, the Commission issued an Order and Notice in the consolidated case directing any person interested in intervening in this matter to file an application to intervene no later than June 2.  The Commission did not receive any requests to intervene. 

On August 20, the Staff of the Commission filed a recommendation advising the Commission to grant certificates of convenience and necessity to Emerald Pointe for the service area described in its application.  Staff also recommended that the company be required to:  

1) Submit water tariff sheets that depict the new service area, with a modified index sheet reflecting the new sheets; 

2) Submit sewer tariff sheets that depict the new service area, with a modified index sheet reflecting the new sheets; 

3) Properly book all new utility plant placed into service, whether contributed or not, and to continue to use existing approved depreciation accrual rates; and 

4) Pay its past due FY2000 assessments before being allowed to provide service in the new service area.  

On September 21, Staff filed a supplemental pleading indicating that Emerald Pointe paid its past due assessments in full on September 14. 

The Commission had questions about Emerald Pointe’s applications and scheduled an on-the-record presentation for the purpose of obtaining answers to those questions.  The on-the-record presentation took place on October 19.  Legal counsel for the parties, as well as witnesses for Emerald Pointe and Staff, appeared and answered questions from the Commission regarding the application and Emerald Pointe’s operations.  

At the presentation, a witness for Staff testified that it would be appropriate for Staff to conduct a rate review of Emerald Pointe’s finances and operations within the next two years to determine whether the company’s rates are appropriate.  Staff indicated that it could have included a rate review requirement in its recommendation but did not do so.  Staff advised the Commission that it could include a two-year rate review requirement in its order approving Emerald Pointe’s application.  The owner of Emerald Pointe, Gary Snadon, testified that the company agreed to the inclusion of such a rate review requirement.  The Commission will impose a rate review requirement in this order. 

Furthermore, a witness for Emerald Pointe testified that the company would be submitting revised annual reports to correct certain errors that had been noted by the Commission’s Staff.  Staff indicated that it would file a supplemental recommendation after it had a chance to review those revisions.  Staff filed its supplemental recommendation on November 24. 

 Staff’s supplemental recommendation states that, with the assistance of the Staff, Emerald Pointe has made some corrections to its records and has submitted a draft revised Annual Report that was acceptable to the Staff.  Staff reiterates its original recommendation and urges the Commission to approve Emerald Pointe’s application with the Conditions recommended by Staff in its original recommendation except that the recommendation concerning payment of a past-due assessment amount is no longer needed as Emerald Pointe has paid the past-due assessment. 

In its original recommendation, Staff reported that Emerald Pointe is an existing water and sewer utility, having first obtained a certificate from this Commission in case number WA-96-96.  The company has approximately 260 water and sewer customers and is adding approximately 90 customers per year in its current service area.  Emerald Pointe is seeking authority to serve a new subdivision adjacent to its current service area, and expects that 281 new residential water and sewer customers will be connected in the new service area within six to eight years of operation.

Section 393.170.3, RSMo 2000, gives the Commission authority to approve an application for a certificate to operate a water or sewer utility if it determines that such a

 certificate is “necessary or convenient for the public service.”  In the 1994 Tartan Energy case, this Commission recognized five criteria that should be considered when making that determination:

1) There must be a need for the service;

2) The applicant must be qualified to provide the proposed service;

3) The applicant must have the financial ability to provide the service;

4) The applicant’s proposal must be economically feasible; and 

5) The service must promote the public interest.
     

Staff’s recommendation concludes that Emerald Pointe’s applications satisfy the Tartan Energy criteria.  Staff indicates that there is a need for the service that Emerald Pointe proposes to provide, and that Emerald Pointe has the technical, managerial, and financial capacities needed to serve the proposed service area.  Staff further indicates that Emerald Pointe has the financial ability to provide the proposed services, and that the proposed services are economically feasible.  Finally, Staff concludes that Emerald Pointe’s proposal to provide regulated water and sewer service will promote the public interest. 

Emerald Pointe responded to Staff’s original recommendation on September 23, indicating that it accepts Staff’s recommendations.  The Office of the Public Counsel is a party to this case, but has not filed a recommendation. 

Based on the application, and the recommendation of its Staff, the Commission will approve Emerald Pointe’s applications.  

The Commission reminds the company that failure to comply with its regulatory obligations may result in the assessment of penalties against it.  These regulatory obligations include, but are not limited to, the following:

A)
The obligation to file an annual report, as established by Section 393.140(6), RSMo 2000.  Failure to comply with this obligation will make the utility liable to a penalty of $100 and an additional $100 per day that the violation continues.  4 CSR 240-3.640 requires water utilities to file their annual report on or before April 15 of each year.  4 CSR 240-3.335 requires sewer utilities to file their annual report on or before April 15 of each year.  

B)
The obligation to pay an annual assessment fee established by the Commission, as required by Section 386.370, RSMo 2000.  Because assessments are facilitated by order of the Commission, failure to comply with the order will subject the company to penalties ranging from $100 to $2000 for each day of noncompliance pursuant to Section 386.570, RSMo 2000.

C)
The obligation to provide safe and adequate service at just and reasonable rates, pursuant to Section 393.130, RSMo 2000.

D)
The obligation to comply with all relevant state and federal laws and regulations, including but not limited to, rules of this Commission, the Department of Natural Resources, and the Environmental Protection Agency.  

E)
The obligation to comply with orders issued by the Commission.  If the company fails to comply it is subject to penalties for noncompliance ranging from $100 to $2000 per day of noncompliance, pursuant to Section 386.570, RSMo 2000. 

F)
The obligation to keep the Commission informed of its current address and telephone number.  

This certificate is granted conditioned upon the compliance of the company with all of these obligations.


Moreover, if the Commission finds, upon conducting a hearing, that the company fails to provide safe and adequate service, or has defaulted on any indebtedness, the Commission shall petition the circuit court for an order attaching the assets, and placing the company under the control of a receiver, as permitted by Section 393.145, RSMo 2000.  As a condition of granting this certificate, the company hereby consents to the appointment of a temporary receiver until such time as the circuit court grants or denies the petition for receivership. 

The company is also placed on notice that Section 386.310.1, RSMo 2000, provides that the Commission can, without first holding a hearing, issue an order in any case “in which the commission determines that the failure to do so would result in the likelihood of imminent threat of serious harm to life or property.” 

Furthermore, the company is reminded that, as a corporation, its officers may not represent the company before the Commission.  Instead, the corporation must be represented by an attorney licensed to practice in Missouri.  

IT IS THEREFORE ORDERED:

1.
That Emerald Pointe Utility Company is granted a Certificate of Convenience and Necessity to construct, install, own, operate, control, manage, and maintain a system for the provision of water service, to serve an area in Taney County, Missouri, more particularly described in its application.

2.
That Emerald Pointe Utility Company is granted a Certificate of Convenience and Necessity to construct, install, own, operate, control, manage, and maintain a system for the provision of sewer service, to serve an area in Taney County, Missouri, more particularly described in its application.

3.
That this certificate is granted upon the conditions set out in the body of this order. 

4.
That Emerald Pointe Utility Company is ordered to comply with all Missouri statutes and Commission rules. 

5.
That Emerald Pointe Utility Company is ordered to submit water tariff sheets that depict the new service area, and a modified index sheet reflecting the new sheets.

6.
That Emerald Pointe Utility Company is ordered to submit sewer tariff sheets that depict the new service area, and a modified index sheet reflecting the new sheets. 

7.
That Emerald Pointe Utility Company is order to properly book all new utility plant placed into service, whether contributed or not, and to continue to use existing approved depreciation accrual rates.  

8. That the Certificates of Convenience and Necessity granted by this order will become effective on the effective date of the appropriate tariff sheets.

9. That the Staff of the Commission shall conduct a rate review of Emerald Pointe Utility Company within two years of the effective date of this order. 

10.
That nothing in this order should be considered as a finding by the Commission of the reasonableness of the expenditures involved with Emerald Pointe Utility Company’s provision of service in the subject service area, of the value for ratemaking purposes of the properties involved in Emerald Pointe Utility Company’s provision of service, or as an acquiescence to any method of cost determination, cost allocation or ratemaking principle.

11.
That the Commission reserves the right to consider the ratemaking treatment to be afforded the costs associated with Emerald Pointe Utility Company’s provision of service in the subject service area in any future ratemaking proceeding or other appropriate Commission proceeding. 

12. That this order shall become effective on December 12, 2004.



BY THE COMMISSION



Dale Hardy Roberts



Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur
Woodruff, Senior Regulatory Law Judge

� In re Tartan Energy Company, 3 Mo. P.S.C. 3d 173, 177, 1994.
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