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(On the record at 9:27 a.m)
JUDGE HATCHER: Let's go on the record.
| apol ogize for the late start. 1'll announce again

and state for the record, we had a significant
traffic event in the highways |eading into Jefferson
Cty which caused a nunber of necessary persons to be
del ayed. W are begi nni ng now.

This is the Confluence general rate case.
This is file nunber WR-2023-0006. M nane is Charles
Hatcher. |'mthe regulatory |aw judge presiding over
this hearing. Wth ne today is Conm ssioner den
Kol knmeyer. On Webex is Comm ssi oner Jason Hol sman.
Stuck in traffic is Chair Scott Rupp. And also
Comm ssioner Coleman is out sick today. She had her
knee surgery and is still in the hospital

recovering, so please keep her in our thoughts. |

know she'll be listening to this recording |ater.
Let's see. The other -- | have two ot her
announcenents. The -- the gallon estimte, the water

gal l on estimates, the 5000 versus the 2750, that
issue wll be raised after 12:30 to allow for

Confl uence witness Lyons. And I would prefer that we
just keep that whole issue and all of its w tnesses

i n one bundle. So whatever tine we do decide on,

know that that's his first availability, so we
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don't have to be at 12: 30, but | would assune at

about 10:30, quarter to 11: 00 when we take our first
break, that that m ght be di scussed.

And we are on the issue of cost of
capital, and we will have m ni opening statenents.
And we' Il begin wth Confluence Rivers.

Ch, yes, you're right, you're right. Let
nme back up. We have one bit of business. W had
tal ked about advanced netering infrastructure, the
I ssue yesterday, that the parties had waived their
cross-exam nation and that would be pending the
comm ssioners waiving their cross. The presiding
of ficer belatedly, and again, issues his apol ogies,
sent the question in witing by email to the parties
whi ch essentially was, Were the AM neters installed
before over or acquisition. | don't recall the two
systens. | believe the parties have cone to an
agreenment. M. Wodsnall.

MR, WOODSMALL: Thank you, your Honor.
The two systens were Hillcrest and Indian Hlls --
excuse nme -- and those were installed after
acquisition. | talked to Staff and OPC. | think
they're in agreenent, so | think that finalizes that
i ssue for you.

JUDGE HATCHER: | am going to ask for
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obj ecti ons because |'m going to have trouble citing

this if this needs to be in the decision. So I'm
going to call this an oral joint stipulation of facts
and it has been taken down as such. Are there any
obj ections to the Comm ssion treating M. Wodsmall's
prior statenent as a joint stipulation of fact given
orally at the proceedi ng?

MR CLIZER  No, your Honor.

JUDCGE HATCHER: Thank you, M. Wodsnal Il .

MR, WOODSMALL: Thank you, sir.

JUDGE HATCHER: M ni openi ng st atenents.

M . Cooper, thank you.

MR. COOPER  Thank you, Judge. |'m going
to adjust the m crophone here just for a second.
Perfect.

May it please the Comm ssion. |In the
Bl uefield case which you've seen referenced in
testinony, United States Suprene Court sunmari zed
your duty as to this issue as follows: Wat annual
rate will constitute just conpensation depends upon
many circunstances and nust be determ ned by the
exercise of a fair and enlightening judgnent having
regard to all relevant facts.

Confl uence Rivers, Staff, and OPC have

all provided the Conm ssion with the testinony of
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experienced witnesses as to cost of capital. These

testi noni es concern a nunber of cal culations and
interpretations of data for you to consider. But as
you exam ne these cal cul ations and interpretations
for the purpose of exercising your fair and
enl i ghteni ng judgnent or common sense, please keep in
m nd the nature of the Conpany's business, to take on
smal | distressed systens and bring those systens into
regul atory conpliance; the practical limtations on
rates as the Conpany adds systens; the risk invol ved
in the water industry and sewer industries generally;
and the Conpany's fundanental |ack of size.

As to return on common equity, the
Conpany bel i eves the appropriate return for a conpany
the size of Confluence Rivers with the business risk
associ ated with acquiring distressed systens and
I ncurring net operating |osses is 11.35 percent as
explained in the testinony of M. D Ascendis. To
arrive at this M. D Ascendis starts with a range
of 10.36 to 10 point -- excuse ne -- 10.36 to 11.36
percent before making a positive adjustnent for
busi ness risk and a negative financial risk
adj ust ment associated with the capital structure.

Staff and OPC spend a fair anount of tine

to try and convince you that Confluence Rivers with
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its fewer than 10,000 connections spread between

approxi mately 70 water and sewer systens is only
worthy of a much | ower RCE.

M. Mirray describes a fair and
reasonabl e all owed RCE range from 9.25 percent to 9.9
percent. However, he instead then identifies his 9.0
percent recomendation fromthe MAWC rate case,
VR- 2022- 0303, a case where no RCE was ultimately
deci ded, and adds a 65 basis points conpany-specific
premumto arrive at a recommendati on of 9. 65.

M. Walters identifies a current fair
mar ket range for Confluence Rivers in the 9.2 percent
to 9.8 percent range and uses its mdpoint of 9.5
percent as his recomendation. Interestingly,
this is -- that is a | ower RCE recommendation than
the 9.73 percent that Staff suggested for MAWC in the
rate case referenced by M. Mirray.

M. Mirray defended his ROE
recomendation in this case in part by pointing out
that it's very near the 9.61 average of ROEs granted
for water utilities around the country in 2022.
Staff's recormmended RCE is | ess than that average.

Fundanental ly as stated previously,
Confluence Rivers is not an average water utility or

sewer utility and does not have average business risk

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com




© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Transcript of Proceedings August 15, 2023

Page 8

given its size and the nature of its business.
Comon sense would indicate it is not deserving of an
average or bel ow average industry RCE but
consideration of the ROE that is recomended by
M. D Ascendi s.

The appropriate capital structure
consi sts of 68.56 percent conmon equity and 31.44
percent long-termdebt. This capital structure
reflects the actual debt issuance authorized by the
Comm ssion in Decenber of 2022. Confluence Rivers'
current rates do not provide for the free cash flow
needed for it to pay operating expenses and to cover
the interest costs on any additional debt. |In fact,
Confl uence Rivers is currently making no princi pal
paynments on the exiting debt through agreenment with
CoBank pending outcone of this case. |In the event
that additional cash flowis generated in the future,
Confluence Rivers will seek to issue additional debt,
but today is not that day. O that day is not today.
It was certainly not the case at the tinme of the
update period in January of this year.

Both Staff and OPC seek to utilize
hypot hetical capital structures. Staff wth 50
percent equity, 50 percent debt and OPC with 45

percent equity and 55 percent debt.
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OPC picks its hypothetical capital

structure because that is the m ninmum equity that
Confl uence Rivers could have under its existing debt
covenants with CoBank. Beyond the fact that it is
not capital -- or Confluence R vers' capital
structure, it was pointed out that setting the
capital structure at the bare m ninum | eaves no room
for the situation where Confluence Rivers has
purchased a small, distressed systemand wl |
necessarily have to operate it at a loss until the
Conpany cones back for a rate case, which would pull
the equity percent bel ow 45 percent.

This is, of course, a situation that
al ready confronts us. As you're probably aware, and
| just nention the update period ended in Jan -- on
January 31 of 2023. Since that tine Confl uence
Ri vers has cl osed on four systens, two water systens
and two sewer systens that will not be included in
the rates to be set in this case. QOher transactions
have Comm ssion approval and may be closed in the
not-too-di stant future and still other applications
are pending. Losses on acquired systens on an
ongoi ng basis is not a hypothetical situation.

The final cost of capital issue is the

cost of debt to use in the calculation of the rate of
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return. Confluence Rivers appropriate cost of debt

Is 6.60 percent which reflects the debt cost fromthe
debt issuance approved by the Comm ssion. The only
I ssue here is howto treat an aspect of CoBank
menbership related to what is called a patronage
credit. Wiile it is apparently a common factor in
CoBank |l oans, it is not guaranteed generally and is
not required by the | oan agreenent. Additionally,
Confl uence Rivers has no significant experience with
it given its |loan has been in place for less than a
year. Thus, we believe the interest rate of the |oan
itself is the appropriate cost of debt to use.

Now, having said this, it was suggested
by the OPC witness that an alternative to reducing
t he debt cost for purposes of the rate of return
woul d be to conpare any patronage credits actually
received by the Conpany -- excuse ne -- to capture
any patronage credits actually received by the
Conpany on a going-forward basis a regulatory
liability account for treatnent in the next rate
case. The Conpany believes that approach would be an
acceptable treatnent of this issue. That's all |
have.

JUDCGE HATCHER: Thank you, M. Cooper.

Are there any conm ssioner questions? Seeing none,
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t hank you, sir.

We'll nove to M. Thonpson with Staff.

MR, THOMPSON:. Thank you, Judge.

COW SSI ONER HOLSMAN:  Judge, | got a
question. | couldn't get off mute fast enough.

JUDGE HATCHER: Oh, sorry. Comm ssioner
Hol sman, go ahead.

COW SSI ONER HOLSMAN:  Yes, thank you.
Thank you. In the openings we heard that the
nati onal average rate of reasonabl eness would be the
hi gher end of 10.5. Do you agree that that is an
appropriate marker to set a national average rate of
reasonabl eness woul d set at that high point at 10.5?
Do you agree with that?

MR COOPER Well, I'"'mstruggling a
little bit because | don't renmenber specifically what
was sai d, Conm ssioner, but | think you may be
referring to sonething that's sonetines called the
zone of reasonableness. If so --

COW SSI ONER HOLSMAN:  Yeah, that's it.
Rate of -- zone of reasonabl eness, yes, that's what
|"'mreferring to.

MR. COOPER  First off, I don't know that
that's a hard and fast rule. That's an approach that

t he Conmm ssion has taken at tines in the past and
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essentially go the hundred basis points up and down

froman average ROE. So | think if you consider

the 9.6 to be an average for 2022 and you do that,
then it ends up being about, you know, 8.6 on one end
and 10.6 on the other. Again, |I don't believe that
you're bound by that, but | think that would be the
range that would be referred to in that concept.

COW SSI ONER HOLSMAN:  No, ' m not
suggesting that we're bound by it. But |I'masking if
you believe that that is a reasonable and accurate
reflection of what the national average sought.

MR. COOPER Well, certainly the m dpoint
of that range represents an average, Yyes.

COW SSI ONER HOLSMAN:  Ckay. Thank you,
Judge. That's all the questions | have.

JUDGE HATCHER: Thank you, Conm ssi oner
Hol sman. Comm ssi oner Hahn.

COW SSI ONER HAHN:  Just one nore
gquestion. | may need to ask your wtness about this
instead, but I'lIl give it -- give it your best.

G ven that Confluence operates in other states, what
are the other ROEs authorized in other states that
Confl uence operates in, specifically Texas,
Loui si ana, those have been nentioned before as --

MR. COOPER  Sure. | do not know as you

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Transcript of Proceedings August 15, 2023

Page 13
guessed what those other state ROEs are. One or the

other of ny witnesses | think would be appropriate
for that question. | would -- and it's probably just
| guess the lawer in me -- of course Confluence is a
M ssouri-specific entity and, but it does, as you

I ndi cate, have affiliates that operate in those other

st at es.

COW SSI ONER HAHN:  Thank you.

JUDCGE HATCHER: Thank you, M. Cooper.
And we'll go to M. Thonpson for his mni opening on

cost of capital.

MR. THOWSON:. Thank you, Judge.

May it please the Conm ssion. Cost of
capital is generally one of the largest issues in a
rate case in terns of its value and is also generally
one of the nost hotly contested.

In this case from Staff's point of view,
this issue is wrrth $376, 786. For the Public Counsel
it's worth $435,392. So it's a big issue in terns of
noney. And let ne just remnd you that this is where
| indicated a couple days ago that if you wanted to
give this conpany sone sort of reward, sone sort of
i ncentive for its business nodel of buying and
rescui ng di stressed systens, then cost of capital is

the place where you can readily do that by giving
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them sone sort of adder to the return on equity that

you select. Now, Staff is not recomending that you
do that because the Conpany is purchasi ng systens at
a rapid rate without that incentive today, so Staff
doesn't see any need for that incentive. But | just
sinply nmention that if you want to do that sort of
thing, this is where you can do it rather than by
letting themcollect inconme tax fromratepayers that
they're never going to pay to any taxing authority.

So going back to cost of capital, Staff
wants this conpany to have every cent that it needs
to operate. And that would nean that the ratepayers
rei mburse the Conpany for all the costs of service,
whi ch woul d include the cost of capital. W don't
want themto collect a penny nore. W don't want
themto basically hold the ratepayers upsi de down and
shake themuntil everything is falling out of their
pockets. That's not the way this is supposed to
wor K.

So you have, as M. Cooper told you, you
have three very well-qualified experts that are going
to appear and testify to you this norning, one of
them by Webex and the other two physically here in
the room They are going to share with you the

benefit of their know edge and experience with
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respect to the three issues that we're al ways

fighting about in cost of capital which are the
capital structure, the cost of debt, and the return
on common equity. Those three issues are the ones
that conme up in every case.

So I want to tal k about sone other
nunbers. M. Cooper has gone over the nunbers for
those three things and has told you what each side
suggests or recommends. Wat | want to tal k about
are these three things, which | would call the key,
the key to the ROE testinony: Nanely growh rates,
mar ket risk premuns, and equity risk prem umns.

Al three of these experts use the sane
anal yti cal nethods, the sane anal ytical techniques,
but their inputs are different. That's how they get
different results. Because they're using different
I nputs. And | urge you to | ook carefully and conpare
the nunbers you will see in all three testinonies for
the gromh rates, the market risk prem um and the
equity risk prem um

One of the nethods they all use is the
di scounted cash flow nethod in which the current
di vi dends di vided by the stock price are added to a
growh rate in the -- in the single stage or constant

growmh formin order to give us the nunber that's
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supposed to go out to perpetuity. The growh rate is

supposed to go to perpetuity. Two of these experts
will tell you based on the financial literature that
It cannot be nore than GDP. It cannot be nore than
the gromh rate applicable to the econony as a whol e.
Renmenber, perpetuity neans forever. This conpany nay
be growing like Topsy right now but it cannot grow
like that forever. So in the single stage or
constant growth nodel of the discounted cash fl ow,
that growth rate cannot conceptual ly be higher than
the GDP growth rate, that is, the growh rate of the
econony as a whol e.

Secondly, let's look at the equity -- at
the risk prem um nmethod and the CAPM the capital
asset pricing nethod. Those are simlar in that they
take a risk-free rate and they add sonething to it to
reflect the greater risk applicable to the security
under analysis, under review. In the risk prem um
you take the risk-free rate and you add to that
what's called an equity risk premumto get your
result.

What is that equity risk premum |It's
supposed to quantify the degree of extra risk between
the risk-free security, which is usually sone sort of

federal bond, and the security that's under review in
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the case, right. How nmuch nore risky is it. How

much nore of a reward should those investors get for
putting their noney in this nore risky security,
right. That's the equity risk premum And it's
usual Iy cal cul ated by conparing the risk-free rate to
i ke the S&P 500 for exanple, right.

In the CAPM you do basically the sane
thing, but you throw in an additional adjustnent
which is called beta. Beta is supposed to quantify
the degree to which the Conpany under analysis is
more or less risky than the market as a whol e, okay.

So you have the risk-free rate and to
that you add the nmarket risk premiumwhich is
mul tiplied by beta, which makes it a little bigger or
alittle smaller, right, because the conpany you're
reviewing is a either alittle nore risky than the
market as a whole or a little less risky than the
mar ket as a whol e.

So | urge you to |look at these three
nunbers because our witness will tell you and | think
M. Mirray will tell you this as well, that the
nunbers M. D Ascendis has used are frankly way too
hi gh. How do you get higher results. You use higher
I nputs. Wiat is the input that you can nake hi gher.

Wll, it's the growh rate, it's the equity risk
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premum it's the market risk premum |f those are

inflated, then the result is going to be inflated.
It's as sinple as that.

Thank you very nuch. Any questions?

JUDCGE HATCHER: Any conm ssi oner
questions for M. Thonpson? Hearing none, thank you.
M. dizer.

MR, CLIZER &ood norning. If it would
pl ease the Conm ssi on.

" mgoing to bifurcate ny openi ng today
into two parts. First I'mgoing to talk directly
about the issues involved in determ ning a proper
rate of return and then I'mgoing to talk very
briefly on how those issues should be viewed in |ight
of a bigger picture.

So let's talk rate of return. There are
three issues at hand here and I'mgoing to walk
t hrough each one of those. Those issues are capital
structure, cost of debt, return on equity. Let's do
each of them

Let's starts with capital structure. At
a high level, capital structure is fairly sinple.
It's the ratio of debt financing to equity financing.
On its face, a relatively sinple issue. The problem

Is that capital structure can be mani pul ated by a
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conpany if they want to boost their returns.

In its earliest rate cases Confl uence

Ri vers was okay with an 80 percent debt ratio.

Ei ghty percent. That's very, very high. That

nmeans 80 percent of its financing was financed

t hrough debt. Wiy was that. Wy was Confl uence okay
with that. Because at that tinme Confl uence was

recei ving through debt a 14 percent interest rate and
the Comm ssion was allowing that into rates. Now,
that 14 percent was a result of a loan that the
Conpany effectively made with itself. And the OPC
fought that issue. W fought that debt rate very
hard over several cases. And eventually the OPC was
abl e to convince the Conm ssion that that was an
illegitimte deal and the Conm ssion consequently
ordered a hypothetical debt rate of 6.75 percent and
a 50/ 50 capital structure.

So what happened next. Well, Confl uence
continued to argue the issue until we got to the Elm
Hlls case. W settled. And part of our settlenent
is we asked the Conpany, go to CoBank and see if you
can get a loan. And the Conpany went to CoBank and
they got a loan at 6.6 percent for $7 mllion.

Now, let's just take a nonent to note how

cl ose you guys had gotten to getting that
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hypot heti cal debt rate right on. You had debt --

ordered a hypothetical debt rate of 6.75. They were
able to get a loan at 6.6. So congratulations. You
guys nailed it.

Great. So we're making progress. W
have a | oan. Thanks to the OPC and CoBank the
Conpany now has a reasonabl e cost of debt sort of.
"1l come back to that.

But first we need to tal k about the
anount of debt. You see, now that the Conpany has a
much | ower cost of debt and nuch nore reasonabl e cost
of debt, they no |longer want as high a debt ratio.
This is because they're no | onger paying debt to
t hensel ves; they're now having to pay it to a bank.
So now t he Conpany wants to under-leverage. It wants
to have as | ow of debt as possible and increase its
equity so it can end up boosting its returns and
ultimately the noney paid to sharehol ders.

So how do they do that. So see, we
got 180 degrees. Wen the cost of the debt was
really high, we want a big anount of debt. Wen the
cost of debt is really low, we want very little debt.
So how do we acconplish this. How did the Conpany do
this. Well, it's pretty sinple. They just didn't

borrow as nuch as CoBank would have allowed themto
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borrow. They didn't borrow up to their limt. In

ot her words, they could have had a nmuch hi gher cost
of debt, but chose, deliberately chose not to.

There is only one true market-tested
conpany-specific capital structure in this case and
that is the one identified in CoBank's financi al
covenants. And those covenants allow a debt ratio up
to 55 percent. That is what the Conm ssion set
Confl uence's capital structure using. This is not a
recommendati on by sonme wtness who has a vested
interest in this case. That is the capital structure
that a totally independent bank said, We think this
I's what you guys could fund yourself up to and stay
financially stable and vi abl e.

And by the way, this is not new to our
state. Sunmmt Natural Gas is a also small system
that operates in the state. They also got a | oan
t hrough CoBank. Their |oan had a debt limt up to 50
percent and Summt Natural Gas borrowed directly up
to that limt.

Now, Confluence clains it needs the
cushion to allow future acquisitions, but that just
nmeans the Conpany is asking its current ratepayers to
pay for future business expansion. This conpany

should -- this Comm ssion should not burden its
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current ratepayers with costly capital structure to

pay for future expansion. Ratepayers should pay for
their own cost of service. It's as sinple as that.

So there's no good reason the Conpany
coul dn't have borrowed up to the 55 percent cost of
debt. The only reason they didn't was to inflate
their equity and boost their returns. This
Comm ssi on should not allow the Conpany to
artificially increase returns for its investors by
choosing not to enploy the anount of debt they could
have in their | oan agreenents. Instead, the
Comm ssion should do as it did in the Indian Hlls
case and order a hypothetical capital structure based
on what the Conpany could actually procure.

Thi s conpany has proven in the past,
proven, that it will not manage to the | owest cost of
capital unless the Comm ssion orders it to. 1In
sinple terns, they are | eaving noney on the table and
it'"s up to you to protect custoners fromthis
behavi or.

Let's turn to the actual cost of debt.
Again, this is generally supposed to be a very sinple
I ssue. Cost of debt effectively is the cost of net
paynments to Confluence -- sorry -- to CoBank versus

net paynents from CoBank. And the only question
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before the Comm ssion is whether it should factor in

a known and neasurable credit being used -- being
provi ded to Confluence from CoBank. And that
patronage credit which was nentioned by M. Cooper in
hi s openi ng, reduces the cost of debt from®6.6
percent to 6.23 percent. Not reflecting this credit
nmeans that you are providing the conpany nore noney
than it needs to service its debt agreenent.

| nmove now to return on equity. This is
easily the nost conplex issue in the case, but it
doesn't need to be. At the end of the day return on
equity should reflect how risky a conpany is. So
let's take a | ook at how Confl uence's | egacy systens
have perforned after being rehabilitated and goi ng
t hrough a rate case.

Hillcrest was the first to go through a
rate case. Based on M. Miurray's analysis of Staff's
EMS run in this case, the Conpany earned a 34.26 RCE
for that system And that's return on equity, not a
rate of return. Again, based on Staff's EMS run in
this case, the Conpany earned a 34.26 percent ROE on
Hillcrest.

Raccoon Creek, the second case, resulted
in a 35.09 RCE based on the test year in that case.
Sorry, in this case. And for Indian Hlls the RCE
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was 12.79 percent. Now recall, that was the one

where the Comm ssion finally ordered a hypotheti cal
cost of debt.

So what does this show Well, what it
shows is that the Confluence's systens are performng
extrenely well every tine that Confluence has a --
sorry -- the Conm ssion has approved a rate case.
The systens are able to generate strong and steady
cash flow And M. Miurray has determ ned that these
com -- these cash flows are consistent with
I nvestnent -grade credit risk profiles equivalent to
and sonetines better than Mssouri's current |arge
utilities. Consequently, the Comm ssion should set
rates consistent with those major utilities.

And let's be clear here. The OPC is not
sayi ng that Confl uence deserves a low ROE. On the
contrary, we are actually higher than Conm ssion
Staff as you already heard test -- not testified, but
stated. This is an immanently reasonabl e position,
and it's heavily supported by the testinony of OPC
W tness, M. Mirray.

M. Mirray is the only witness in this
case to have filed testinony that discusses the
credit netrics of Confluence's | egacy systens. He's

the only one who took the tinme to dive into the
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Conpany's dealings with CoBank and the Conpany's

i nternal communication that inpact its financial
decisions. And M. Miurray's the only rate of return
W t ness who has been involved wth Confluence's
| egacy systens since the Conpany first set foot in
this state. He can answer any question you m ght
have about the Conpany and its financial strategies.

As one last thing on return on equity, |
woul d i ke to address the excellent question posed by
Comm ssi oner Hahn earlier to M. Cooper on behal f of
Confl uence R vers. You had asked what, if | recall
correctly, what other ROEs have been awarded for
their systens. The Conpany's |ast authorized ROE was
for Louisiana, and Louisiana awarded thema 9.5
percent RCE which is exactly consistent with what
Staff has recommended. MNow, | will fully disclose, |
will let everything out there, because we know of
two. The other one was awarded in 2020, so three
years ago, and that was for Kentucky. And that was
a 9.9 percent. That's 25 basis points higher than
ours I'll admt, but it's also three years ol d.

So that | think covers the basics of this
argunment, but just for a nonent | want to tal k about
the big picture. Mich of the discussion that has

occurred during this case has centered on the idea
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that we need to incentivize Confluence to acquire

nmore systens in this state. That's denonstrably not
true. Tw ce now this Conpany has not been awarded an
acqui sition incentive for acquiring systens, but they
continue to acquire systens rapidly in this state as
their own counsel identified in opening. They have
conti nued to aggressively purchase systens.

And to be fair, there's been nmuch talk
about the OPC or potentially even Staff opposing
this. The OPC hasn't litigated an acqui sition since,
to ny know edge, 2020. | don't think since the |ast
three years we chall enged a single one of their
acquisitions to any real degree. So in reality this
state has proven to be extrenely friendly to this
conpany.

And Confl uence's prior |egacy systens,
Hillcrest, Raccoon Creek, Indian Hlls have been able
to achieve significant profits when consi dered on
their owmn nerits. 1In fact, the profits being
generated by those | egacy systens are what was abl e
to fuel and effectively subsidize the Conpany's
expansion into other states. And if you want to have
any understanding of that, you just need to pose your
guestion to M. Miurray. He explains all this in

testinmony and he'd be happy to explain on the stand
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exactly how Confluence is using its existing | egacy

systens to subsi di ze expansions in other states.

In this case OPC and Staff are being
extrenely reasonable. The OPC is asking for capital
structure that is exactly consistent with
Confl uence's existing | oan agreenent. The OPC is
asking for an RCE that is above the recomendati on
for Mssouri-Anmerican Water, above Staff's
recomendati on, and consistent with current national
averages. W asking for what is just and reasonabl e,
not hing nore and nothing less. Al we're asking for
I's Confluence custoners to pay a fair share. This
shoul d not be about boosting our return to
I ncentivize the Conpany's continued expansion. |It's
j ust asking about setting rates that are just and
reasonabl e based on the cost to serve the Conpany's
current M ssouri custoners.

Thank you. And | will answer any
guestions you m ght have.

JUDGE HATCHER: Are there any questions
for M. dizer?

COW SSI ON HOLSMAN:  Judge, can you hear

JUDGE HATCHER: Yes. Go ahead,

Conmm ssi oner Hol sman.
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COW SSI ONER HOLSMAN:  Yes, just a couple

brief ones. Thank you, M. Cizer. Do you happen to
know of f hand what -- how Kentucky and | believe it
was -- was it Louisiana -- who were the two states
that you cited? Kentucky and who's the other one?

MR CLIZER I'msorry, sir, for sone
reason you di pped out on ne for just a second.

JUDGE HATCHER: Yes, Loui si ana.

MR, CLIZER  No, what was the question?

JUDGE HATCHER: What were the two states.

COW SSI ONER HOLSMAN:  Ckay.

JUDGE HATCHER: Kentucky and Loui si ana.

MR CLIZER Oh, yes. It was Kentucky
and Loui siana. Yes, the judge is correct.

COW SSI ONER HOLSMAN: Okay. Do you

happen to recall how those two states treated their

tax -- the tax situation?
MR CLIZER | do not personally know
that. If you would Iike that, | can attenpt to

determ ne that and have that provided to the
Comm ssion in sone nmanner. But off the top of ny
head, |'"'mafraid | do not personally know that
information. Wuld you --

COW SSI ONER HOLSMAN: Ckay. Yeah, |

woul d - -
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MR CLIZER -- like --
COW SSI ONER HOLSMAN:  Yeah. | would
just like to see -- | nean, you know, | think it's
a--1 think it's a healthy exercise to | ook at what
ot her states doing. W are not -- we are not bound

of course by other states' actions, but when you're,
you know, kind of conparing when this business nodel
Is being applied in other states, | think it's fair
to see how other states' comm ssions have treated
them So when we're tal king about, you know, these
separate issues, but they do interplay with each
other, if Staff is suggesting that RCE is a better
place to incentivize, | would |like to see what

Kent ucky and Louisiana did with the tax issue to kind
of do an equal conparison. So that would be the a
guesti on.

And then |'mcurious, | believe you were
t he one who brought up the zone of reasonabl eness on
nati onal average. |s that correct? In your opening.

MR. CLIZER  That was mny general opening,
yes. Yes, sir.

COW SSI ONER HOLSMAN: Do you -- do you
stand by that 10.5 -- was it 10.5 or 10.6 was the
hi gh end of where that zone tapped out?

MR CLIZER Sir, I'mjust going to
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outline exactly what the Comm ssion itself has said

in the past. It is as sinple as it's 100 basis
points or 1 percent below -- above or bel ow the
nati onal average. Now, | anticipate presenting

evi dence today that will show that the current

nati onal average, the nost recent information we
have, is about 9.4. So at 1 percent above, it would
be 10.4, and at 1 percent below, it would be 8.4.

COW SSI ONER HOLSMAN:  Ckay.

MR CLIZER So that -- that would --

COW SSI ONER HOLSMAN:  And t he Conpany's
at 11.35. Correct?

MR. CLIZER That is their current
request, yes.

COW SSI ONER HOLSMAN:  And do you think
that the al nost an entire point above that zone is
predi cated on their perception of what their risk is
In this business nodel ?

MR CLIZER Sir, | really probably
shoul d not be trying to speculate as to the exact

reason for why the Conpany nekes its request because

"' m - -
COW SSI ONER HOLSMAN:  Ckay. I'Ill ask --
MR, CLIZER -- certain that's sonething
that -- oh, that's good idea. Thank you, sir.
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COW SSI ONER HOLSMAN:  Yeah. 1"l ask
the Conpany. [|I'mtrying to understand, you know,

your perspective. But that's okay. | understand
not -- you denurring on that question.

Judge, that's all the questions |I have
for now | appreciate it. Thank you.

JUDGE HATCHER: Thank you, Conm ssi oner

Hol sman. Thank you, M. di zer.

W t ness.
MR COOPER W woul d call
M. D Ascendi s.

rai se your right hand.
DYLAN D ASCENDI S
The wi tness, having been first duly sworn,

testified as foll ows:

seat. Your w tness.
MR. COOPER  Thank you, your Honor.
DI RECT EXAM NATI ON
BY MR COOPER
Q Thank you. WII| you pl ease state your

nane.

Page 31

what, you know, the point difference there and from

you

Confl uence, go ahead and call your first

JUDCGE HATCHER: Thank you, sir. Please

JUDCGE HATCHER: Thank you. Please have a
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A. Yes. It's Dylan, D-y-l-a-n, D Ascendis,

D-A-s-c-e-n-d-i-s.

Q By whom are you enpl oyed and i n what
capacity?

A. | ama partner at ScottMadden, Inc.

Q Are you appearing today on behal f of

Confl uence Rivers Uility Operating Conpany, Inc.?

A | am

Q Have you caused to be prepared for the
pur poses of this proceeding certain direct testinony,
rebuttal testinony and public and confidenti al
formats, and surrebuttal testinony in question and
answer fornf

A. Yes, Sir.

Q s it your understandi ng that that
testinony has been marked as Exhibits 7, 8, and 8C,
and 9 for identification?

A. Yes.

Q Do you have any changes that you woul d
like to make to that testinony at this tine?

A | don't.

Q If | ask you the questions which are
contained in Exhibits 7, 8, 8C, and 9 today, would
your answers be the sane?

A They woul d.
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Q Are those answers true and correct to the

best of your information, know edge, and belief?
A They are.

MR. COCOPER  Your Honor, | would offer
Exhibits 7, 8, 8C, and 9 into evidence and tender the
W t ness for cross-exam nati on.

JUDGE HATCHER:  You' ve heard the notion
by counsel. Are there any objections to any of the
exhibits offered? Hearing none, they are all so
admtted. Again, those are 7, 8, 8C, and 9.

(Conpany Exhibits 7, 8, 8C, and 9 were
admtted.)

JUDGE HATCHER:  Your witness. You
tendered the witness? Thank you.

MR COOPER | did, I'msorry.

JUDGE HATCHER: M. Thonpson.

MR. THOWPSON: No questions, thank you.

JUDGE HATCHER: M. di zer.

MR, CLIZER No questions at this tine.
Thank you, your Honor.

JUDCGE HATCHER: Are there any
conm ssi oner questions?

COW SSI ONER HOLSMAN:  Judge.

JUDGE HATCHER:  Yes, Comm ssi oner

Hol sman.
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COMWM SSI ONER HOLSMAN:  Yes. | have a
coupl e questi ons.
JUDGE HATCHER:  Yes, go ahead.
QUESTI ONS
BY COWM SSI ONER HOLSMAN:

Q Thank you. In the mni opening it was
stated that the Conpany decided not to pursue the
full amount of debt that it could have acquired, that
t hey sought 50 percent instead of going up to the 55
percent. Wat would be the Conpany's reasoning for
not taking the full anount that was avail abl e?

A. Thanks for the question, Comm ssioner.
woul dn"t know the -- the notivations behind the
taking of the additional capital, but generally in ny
rebuttal testinony | discuss that conpanies usually
only take capital when it's needed. So if -- if
there was an opportunity to take additional debt
capital when that capital was not needed by the
Conpany, that they shouldn't take it in risks of
bei ng overcapitalized.

Q Do you find that to be a conmon practice
across the country? There was a citing of another
conpany in Mssouri, a gas conpany, that did take the
full amount of debt opportunity. Do you find

conpani es not taking that full anount to be a common
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practice?

A. | think it -- like |I said, | think they
take it if they need it. |If they don't need it, then
iIt's just sitting there doing nothing and you're --
and then they are and by -- by extension the
custoners are paying interest on thing -- on noney
that they aren't getting to see the benefit of. So
it's all about whether or not their CapEx or their --
or their operations need that capital.

SO -- so | nean, it depends on -- say if
the Conpany raised equity in favor of debt at that
sane tinme, there could be questions there. But |ike
| said, | don't know the specifics of how and when
that capital was avail abl e and whether or not they
needed the capital at that time. So like | said, it
m ght be a question for M. Thies or M. Cox, but
generally com-- generally conpanies don't take out
extra equity or debt because then the custoner has to
pay unnecessarily.

Q Now, we tal ked about the zone of
reasonabl eness nmaxi ng out at 10.4, but the Conpany's
requesting a whole point higher than that. Do you
think that that is a reflection of the business nodel
and the risk associated, or why do you think the

Conpany is a whol e point above the high end of the
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zone of reasonabl eness for the national average?

A Sure. | think M. Cooper said sonething
about it's not a hard and fast rule. | think the --
the cites that M. Miurray have for that zone of
reasonabl eness is, the | atest case was 2008, so
that's 15 years ago. And | didn't see any recent --
recent events or recent cases that reference the zone
of reasonabl eness.

But generally ny -- ny unadjusted range is
from10.36 to 11.36 which is at the top end of that
range of reasonabl eness. That would stop at 10.6
whi ch woul d be the hundred basis points over the
average. And then from ny unadjusted range, | added
conpany-specific risk factors, 100 basis points for
their operating risks and approxi mately 50 basis
points for their less financial risk due to their
capital structure being higher than the proxy group.

COW SSI ONER HOLSMAN:  Ckay. Thank you,
Judge. That's all the questions | have.

MR. D ASCENDI S: Thank you.

JUDGE HATCHER: Thank you, Comm ssi oner
Hol sman.  And | have been derelict. | want to nake
sure that the records reflects the attendance of
Comm ssi oner Kayla Hahn. And | believe Comm ssioner

Hahn al so has questi ons.
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COW SSI ONER HAHN:  Thank you.
QUESTI ONS
BY COWM SSI ONER HAHN:
Q You likely heard ny question earlier
about other states -- other jurisdictions in which
Central States operates their return on equity. In

those other states, what are sone of the ranges of
ROEs provided? 1've heard from OPC that Loui siana
had a 9.5 percent, but | also heard that Texas, your
| think CEO had referenced that it's a great
environnment to invest in. Can you speak to that ROCE
or other jurisdictions' ROE for Central States?

A SO in -- soin Texas | think they're
currently in the mddle of their first rate case from
what | believe, so there isn't an authorized RCE for
their systens right now M. Cox m ght have been
referring to the fair market value legislation in
Texas which -- which neans that the Conpany, when
they -- when they acquire a conpany, the rate base is
reflected at the purchase price as opposed to the --
the net book value. So it's a built-in acquisition
adjustnent. So that's a little -- that's a little
bit different and a little bit nore constructive than
what you'll see in other places. There are about 15

other states that do that.
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And then -- and then tal king and speaki ng

to what M. Thonpson said about ROE acquisition

adj ustnents, there are two that |I know of on the
books. One in Connecticut and one in Pennsylvani a.
And | have themif you -- if you want themin a
|ate-filed exhibit, but there are, for conpani es that
buy di stressed water conpanies, there is statute on
the books in both of those states about applying an
ROE prem um on those.

So nowit's not a hard and fast hundred
basis points or 75 basis points or however many basis
points; it's up to the Comm ssion to cone up with
that nunber in those states. But that's -- that's
one t hing.

And then | think there was a reference to
Kentucky and the 9.9. And that 9.9, if you wanted to
conpare that to what was being authorized in that
state for other utilities, | think there was a 9.25
for a gas case in that -- in that sanme tine frane.

So you're | ooking at a 65-basis point adjustnent
based on that and you're tal ki ng about gas versus
water. Sone people think that's nore risky, gas
conpanies. And then also it's 2020. Risk-free rates
were 2 percent; now they're 4 and a quarter percent.

So there's a lot of different things where costs have
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gone up since then and there m ght be other type of

conparisons that you m ght neke.

But the key is is that these conm ssions
do recogni ze, at |east Kentucky they recogni ze that
they're higher risk than the nornmal conpany. They
don't say it specifically. I'msorry to keep on
t al ki ng.

Q No, that's really helpful. | appreciate

One nore question. Do you know what the
average authorized ROE is for water conpanies in the
UsS.?

A | think M. Walters has that in his
testinmony. | think it was 9.61.

COW SSI ONER HAHN:  Thank you.

CHAIl RMAN RUPP: Hey, Judge, it's
Comm ssi oner Rupp.

JUDGE HATCHER  Yes, Chairman. Wl cone.

CHAI RMAN RUPP: | have a questi on.

JUDGE HATCHER: Go ahead.

QUESTI ONS
BY CHAI RVAN RUPP:
Q So the zone of reasonabl eness has been
di scussed here. Wuld it be unreasonable for the

Comm ssion to find an RCE that 1 s above 10.4?
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A | -- I think so, M. Chairmn. [t's one

of those things where that -- that zone of
reasonabl eness is set on traditional water conpanies.
So when you're | ooking at the operations of the
Conpany, it's recognized that they do -- or they're
extraordinary in their picking off, and it's nore of
a triage unit than a water conpany. And when you're
| ooking at it that way, you can see, and even
M. Mirray reflects a 65 basis points over and above
what he woul d recomend for a typical water conpany.
So if you ook at it that way, you can see
that the range of reasonableness is for a water -- a
traditional utility water conpany whereas this one,
this conpany is recognized by both Staff and OPC are
significantly riskier. And because of that, they
should -- you should put that adder on top of there.
So if you took -- if you took

M. Mirray's 65 basis points on top of that 10.4,
you're looking at 11 -- 11.05. And if you' re | ooking
at what's in the record which is 10.6, you're | ooking
at -- you're |ooking at 11.5.

Q So let ne repeat ny question. |If the
Comm ssi on does an RCE that was above 10.4 outside of
t he, quote, unquote, zone of unreasonabl eness, ny

guestion is would that be unreasonabl e?

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Transcript of Proceedings August 15, 2023

Page 41
A. It wouldn't be, no.

CHAI RMAN RUPP: Ckay. Geat. Thank you.

MR D ASCENDI S: Thank you.

JUDCGE HATCHER: Thank you, Chairman. And
|'"d also like the record to reflect the attendance
via Webex of our chairman Scott Rupp. Let's nove on.
The Bench doesn't have any questions. That'll take
us to recross. M. Thonpson.

MR THOMPSON:. | don't have any
questions. Thank you.

JUDGE HATCHER: M. d i zer.

RECROSS- EXAM NATI ON
BY MR CLI ZER
Q M. D Ascendis, there was di scussion

regarding the state of Kentucky. Do you recall

t hat ?
A Yes, sir.
Q You woul d agree with nme the state of

Kent ucky has previously dism ssed or chosen not to
adopt your small business adder?
A. Yes, Sir.
MR CLIZER | have no further questions.
Thank you.
JUDCGE HATCHER: And redirect.
MR. COOPER  Thank you, your Honor.
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REDI RECT EXAM NATI ON

BY MR COOPER

Q M. D Ascendis, you were asked a question
about why a conpany woul d not take on nore debt than
it has. D d you do a cash flow analysis in this case
for the Conpany, and if so, did it show-- or did
your anal ysis of the Conpany, did your analysis of
t he Conpany show whet her there was cash fl ow
avai l able to support nore debt than what the Conpany
currently has?

A | haven't, but | understand that there
are net operating losses. So it's one of those
t hi ngs where right now they can't even pay the
principal on their debt now So what conpany's goi ng
to say, Hey, let's give you nore debt. You can't --
you can't pay your -- you can't pay your nortgage
now, let's levy you out sone nore. And so it just
doesn't make nuch sense to take out nore than you can
af f ord.

MR. COOPER That's all the questions |
have, your Honor.
JUDGE HATCHER: Thank you,

M. D Ascendis. You're excused fromthe stand
subject to recall.

Confl uence, go ahead and call your next
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W t ness.
MR. COOPER  Thank you, sir. W'd call
M. Thi es.
JUDGE HATCHER: M. Thies, cone on to the
stand. And I'Il announce for the benefit of those in

t he audi ence, M. Thies has al ready been sworn in and
that oath is still in effect for the duration of this
pr oceedi ng.

Confl uence, your w tness.

BRENT THI ES
The wi tness, having been previously sworn,
testified as foll ows:

MR. COOPER  Thank you, your Honor.

DI RECT EXAM NATI ON
BY MR COOPER
Q Wul d you state your nane.
A Brent Thies, T-h-i-e-s.

MR. COOPER  Your Honor, M. Thies's
testinony has already been admtted into evidence and
so we would tender himfor cross-exam nation.

JUDGE HATCHER: M. Thonpson.

MR, THOMPSON: No questions, thank you.

JUDGE HATCHER: M. di zer.

MR. CLIZER  Thank you, your Honor.

CRCOSS- EXAM NATI ON
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BY MR CLI ZER

Q You are the vice president and corporate
control l er of the Conpany. Correct?

A That's correct.

Q So you would be famliar with the
Conpany's tax returns. |Is that correct?

A That's correct.

MR, CLIZER  Your Honor, I'd like to
mark an exhibit. Should be Exhibit 222. This will
be 222C;, it's confidential. | wll endeavor to
ensure that we do not have to go en canera. | wll
take this matter slowy.

JUDCGE HATCHER: Thank you, sir. So
mar ked.

(OPC Exhibit 222C was narked for
i dentification.)

BY MR CLI ZER
Q Now, because -- well, it is ny
understanding this would be confidential. Correct?
A. Yes.
Q Al right. Because this is confidenti al

|"mgoing to attenpt to ask each of these questions
in a manner that does not suppose the answer. | want
you to pause for a second to ensure that the question

answer does not breach confidentiality. And if we
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of the third sheet if you follow ne.
A. Got it.
Q |s there an interest item under the

deductions on that page?

for Indian Hills Uility Holding Conpany. Yeah.
Q Starting on the page with the two-year

to try and, again, avoid any confidential issues.

Page 45
need to, we can then proceed en canera. Does that
make sense?

A. Yes.

Q Ckay. Can you identify this docunent?

A. This is the cal endar year 2019 tax return

conparison which is the third sheet, the first page

A Yes.
Q Ckay. Now, |I'mgoing to ask for another
exhibit to be marked. |'mgoing through this slowy

But this next one would be public. This is 223. So
mar ked or?
JUDGE HATCHER:  So mar ked.
(OPC Exhibit 223 was nmarked for
i dentification.)
BY MR CLI ZER
Q Keep that one handy for a second.
A. Got cha.
Q We're going to go back and forth
888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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MR. THOWPSON: Thank you.
MR. CLIZER  Your Honor, for the record I
guess 22C [sic] would be Indian HI1ls 2019 tax
return. This next docunent 223 will be Indian Hlls

annual report for 2018.
BY MR CLI ZER

Q And al though |'ve stated the nanme, |'m
going to ask you, M. Thies, can you identify this?

A This is the cal endar year 2018 annual
report for Indian HIlls UWility Operating Conpany.

Q Bear with ne. There it is. Could you
turn to page W for ne.

A | have it.

Q And you woul d agree with nme that [ine 20
there is an interest expense listed for two hundred
and seventy three thousand dollars and three hundred
and sixty-two cents [sic]. Correct?

A. That's correct.

Q |"mgoing to ask this again and pause
How does that nunber conpare to the anount found for
conparison in the prior year in the 2019 tax returns?

A. It --

Q Hang on.

s that going to be a confidentiality

i ssue?
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MR COOPER | don't think that is a
probl em John.
BY MR CLI ZER

Q Ckay. So the interest expense included
for the prior year in the 2019 tax return, which you
agree with ne woul d be 2018?

A Uh- huh.

Q How does that nunber conpare to the nunber
found in the 2018 annual report?

A It is the sane.

Q Right. And that would reflect the fact
that the Conpany was reporting for incone tax
pur poses an interest expense deduction. Correct?

A Correct.

Q Al right. Again, I'msorry I'm
proceedi ng through this. But I'mgoing to mark the
next Exhibit 224.

A. Can | put any of these away or should I
hold on to them

Q Hold on to it one nore tine.

JUDGE HATCHER: 224 so marked.
(OPC Exhibit 224 was narked for

I dentification.)
MR CLIZER And this is the annual

report for Indian Hlls 2019.
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BY MR CLI ZER

Q And for the record, M. Thies, can you
identify 224.

A. That was the one you just handed ne.
Correct?

Q Correct.

A This is the cal endar year 2019 annual

report to the Mssouri Public Service Comm ssion for

Indian H Il Utility Operating Conpany.

Q And can you turn to page WL for ne.
A Yes. Bear with ne.

Q Take your tine.

A Ckay. |'mthere.

Q And again, it's the sane question

effectively. Line 20, the interest expense, would
you agree with ne that that's substantially the sane
as the interest expense included in the inconme tax
return for 20197

A Yes.

Q And you would agree with nme again that's
because for inconme tax purposes, the Conpany was
reflecting interest expense deduction that is
equi valent to what's included in the annual report,
or nearly equival ent?

A Yes.
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| oan, and other debts reported by the Conpany.

note payable on that formis fromFresh Start
Ventures, LLC. Correct?

A That's correct.

during the year of $273,362. Correct?

A That's correct.

tax return. Correct?

A That's correct.

Q Al right. Now, with regard -- sorry.

Turni ng back to the 2018 annual report which has been

mar ked 223.
A. Ckay.
Q Can you find page 9 for ne.
A 2018. Correct?
Q Yeah.
A Yes.
Q And you would agree wwth ne that page 9 is

the interest expense, notes payable, bonds, bank

Correct?
A. That's correct.
Q And you would agree with ne that the only

Q And that reflects a total interest paid

Q Which is the sane anmount included as the
I nterest deduction in the Conpany's annual reports

and as we have now established on the record, in the

Page 49
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Q And if we turn to the 2019 report and

find the sane page 9, you would agree ne that it also
lists a loan fromFresh Start Ventures, LLC as the
only debt for the Conpany. Correct?

A That's correct.

Q And it also lists an interest paid during
the tax year of $274,421 which is the sane anount
i ncl uded on the interest deduction for the annual

report and very nearly the sane for the tax return.

Correct?
A. Correct.
Q Al right. Are you famliar with the

Fresh Start Venture | oan?

A | was responsible for making sone of the
paynments and doi ng sone of these cal cul ations, so
yes.

Q Are you famliar with the Comm ssion's
prior ruing regarding that | oan?

A The financing case of approving it?

What -- which ruling?

Q Sorry. Specifically are you famliar with
the Indian Hlls rate case that concerned whether or
not the | oan was a proper transaction?

A |'"'m-- 1 was enployed by the Conpany in

the mddle of that case, sol'mfamliar wth the
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order and the interest rate that was approved in
the -- in the order.

Q That works. |'mjust going to go ahead
and mark another exhibit. I'mfalling behind here,
but | believe that would be 225. | keep wanting to
say the 20s in there.

JUDGE HATCHER:  Yes, so narked.
(OPC Exhibit 225 was narked for
I dentification.)
BY MR CLI ZER
Q Sorry, this is a thick one. You said you

were famliar with the Report and Order in that case?
A Yes.
Q And you woul d agree with ne that this is
the Report and Order issued in the Indian Hlls rate

case conpany?

A That's correct.

Q Can you turn to page 51 for ne.

A Ckay.

Q Actually let's start with page 50. You

woul d agree with ne that Finding of Fact 1 states,
Indian Hlls' cost of debt is significantly above
mar ket cost of debt for a distressed public utility.
Indian Hlls cost of debt is the result of dealings

anong entities closely interrelated wwth Indian Hlls
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t hrough chai ns of common ownership on both sides of

the transaction as foll ows.

And it continues on the next page. |
won't read it all out, but it identifies the |enders
and borrowers and their interconnected nature. Do

you agree with nme on that?

A | do.

Q If we turn to page 56

A Yes.

Q And I'mgoing to start with the first full
paragraph, and I'I|l skip the first sentence. So I'm

starting with, The loan did not resenble an arns’
| ength transaction because the d arners are behind
each end of the transaction. The Conm ssion
under stands the | egal status of business
organi zations as |egal persons. The Conm ssion
cannot ignore financial reality.
|s that correct?
A That's correct.
So you would agree with ne that the
Comm ssion has previously found that the Fresh Start
Venture | oan was effectively a | oan made by owners of

the Conpany itself. Correct?

A It appears to say that, yes.
Q And you woul d agree with ne based on the
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annual report and the incone tax return that we've

viewed thus far, that the Conpany is including an

I nterest expense deduction in its annual report and
its incone taxes based on this |oan that the Conpany
made to itsel f?

A. There is -- there is interest inthe -- in
t he expenses, yes.

Q And the interest expense is nmade based on
the Fresh Start loan. Correct?

A Correct.

Q VWiich is a | oan that the Conpany found --
sorry -- the Comm ssion found the Conpany had nade to
itself. Sorry. Let ne rephrase that because
botched it.

You woul d agree with ne that the
Comm ssion has found that the Fresh Start | oan was a
| oan that the Conpany effectively made to itself?

A. Through common ownership it appears, yes.

Q |"mgoing to ask you to return to the 2018

annual report.

A Gve ne a mnute; I'mgoing to organize
her e.
Q Understandable. 1t's a nessy situation
A 2018 you sai d?
Yes.
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A. Ckay. |'ve got it right here.

Q The net operating loss identified on
page WL at line -- at line 23. Let ne direct you
first to page W.

A Cot it.

Q You woul d agree ne the net operating |oss

there is listed as $283, 299?

A That's correct.

Q And you would agree with ne that the
i nterest expense was $273, 362?

A Correct.

Q And woul d you agree with nme that if |
renoved the interest expense for the |oan that you
had to yourself, the actual total net operating |oss
of the Conpany would drop significantly. Correct?

A. To negative $10,000 it appears.

Q And again I'mgoing to ask you to go to

the 2019 annual report.

A Ckay.

Q And again I'mgoing to ask you to go to
page W..

A kay.

Q And you would agree with nme in this case

that line 23, the net incone is $201, 2737
A Correct.
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Q And that the interest expense is $274,12?2655

A That's correct.

Q And you would agree with ne that if
renoved the interest expense for the loan that the
Conpany made to itself, the Conpany's actual net
total income would becone positive?

A. Yes. Renoving the interest expense would
result in positive incone.

Q So but for the interest paynents nade on
the | oan the Conpany nade to itself, the Conpany
woul d have had positive incone in the year 2019 for
Indian Hills?

A That's correct.

Q M. Thies -- and | apol ogi ze, actually how
exactly is it? |Is it Thies or Thies?

A Thi es.

Q Thies. [|'mvery sorry.

A. No probl em

Q M. Thies, is the Conpany continuing to
make i nterest paynents on the Fresh Start | oan?

A. No.

Q Has the Conpany continued to make Fresh --
I nterest paynents on the Fresh Start |oan up
t hr ough 20207

A. Yes.
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Q Has the Conpany continued to record the

i nterest deductions related to that paynent on its
tax returns?

A Yes.

Q Do you know what anount of the Conpany's
total net operating |osses are directly the result of
the interest expense deductions that the Conpany has
made for the loan that it nmade to itself?

A. No, | wouldn't know that.

Q Wul d you be surprised to learn if the OPC

devel oped that information?

A. No.
MR CLIZER Al right. | think I'm
going to nove for the admssion -- yes. All
right. | think I"mgoing to nove for the adm ssion

of 222C, 223, 224, and 225.

JUDGE HATCHER:  You heard the notion of
counsel. M. Cooper?

MR. COOPER: No objection.

MR. THOWPSON:. No objection, Judge.

JUDGE HATCHER: All are admitted. |'I1
repeat for the record, Exhibit 22C [sic] which is
confidential, Exhibit 223, 224 and 225.

(OPC Exhi bits 222C, 223, 224, and 225

were admtted.)
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conm ssi oner questions for M. Thies?

guesti on.
JUDGE HATCHER: Yes. Conmi ssi oner
Hol sman, go ahead.
COW SSI ONER HOLSMAN:  Thank you.
QUESTI ONS
BY COWM SSI ONER HOL SVAN:
Q Thank you, M. Thies. So we've

COW SSI ONER HOLSMAN:  Judge, | have a

Page 57

JUDCGE HATCHER: M. di zer.

MR, CLIZER | have -- | had no further
guestions. Thank you.

MR THES: Can | put these away?

MR CLIZER It's up to him | don't
need them for anything el se.

JUDCGE HATCHER: Wiere are we?

MR CLIZER W'd be nowturning to
redirect.

JUDGE HATCHER: Okay. No, this is
Cross-exam nati on.

MR COOPER | think we're -- yeah.
think we're going to Bench questi ons.

MR CLIZER 1'd forgotten where we were

JUDGE HATCHER: Thank you. Are there any
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established that the national average is

around 9.6, may -- 9.4 to 9.6. That zone of
reasonabl eness takes us up to 10.4 or 10.6 dependi ng
on whi ch nunber we're using. Confluence is asking
for 11.35. What is the Conpany's justification for
bei ng al nost 2 basis points outside of the national
aver age?

A | mean, | would, you know, defer to
M. D Ascendis's testinony to tal k about the risks
and those kinds of things, but | think, you know, at
the end of the day, you know, the Conpany, as we
tal ked about with taxes, it has been in a net
operating | oss position. So it cones down to sort of
not having cash to do what we need to do and to pay
the debt and those kinds of things has, you know,

i ncreased our risk profile. But the specifics of
that, | absolutely should | eave to M. D Ascendi s and
others who are nore famliar wth cal cul ati ons on the
busi ness and financial risk.

Q OPC has stated that when you get your
systens through a rate case, you're earning over 30
percent in sone instances. Do you agree with that,
that once the system has gone through a rate case
and the rate's been normalized, that you' re seeing

al nost 30 percent return?
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A. You know, initially I don't. | did not

admttedly do a deep dive into M. Mirray's nunbers.
| think, you know, part of what has happened here is,
you know, the Comm ssion approved consolidation of

t hese conpani es, so, you know, it's not that hel pful
now from ny perspective to break them apart and talk
about them as separate. You know, we consoli dated
for the efficiencies and operation -- both
operational and financial. And so |ooking at them

i ndi vidually now when we're tal king about | owering
rates on sone of those early systens is a little bit
of a fruitless exercise in my opinion.

Q You tal ked about the fact that Confl uence
didn't take the full anount of debt that they could
have. Do you think that not taking the full anount
of debt, and I thought there was testinony given that
says if you're having a net operating loss, it may
not make sense for the Conpany to assunme nore debt
and nore interest on that debt. Do you think that
the ratepayers are better served if a conpany takes
its full anount of debt or how are the ratepayers
better served?

A. | think the ratepayers are served by a
heal t hy conpany. And, you know, in our conversations

wi t h CoBank, you know, which, you know, we appreciate
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being referred to them by the way, but our

conversations with CoBank, you know, they recognize
the challenges to our cash flow and for that reason
are -- have agreed to interest-only paynents for the
first year. So the suggestion that, you know, we're
hurting custoners as opposed to sinply trying to nmake
t he Conpany healthy, | don't agree wth.

So | think the custoners are ultimately
benefited by a healthy conpany. Qur plan, our policy
Is to add debt as we have the cash flowto do so into
the future. And so at this tinme we refinanced the
exi sting debt and are, you know, work with CoBank to
progress to both paynents that cover interest and
princi pal beginning in 2024.

Q |s any of the interest that the Conpany
| oaned itself included in this rate case?

A No. No interest fromany of those | oans
Is in this case.

COW SSI ONER HOLSMAN:  Thank you, Judge.
That's all the questions | have.

JUDGE HATCHER: Thank you, Comm ssi oner
Hol sman.  Any ot her conmm ssi oner questions for
M. Thies? The Bench has no questions. That'll take
us to recross. M. Thonpson.

MR. THOMPSON: Yes, Judge.
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RECROSS- EXAM NATI ON
BY MR THOVWPSON:
Q You said that no interest on those | oans
IS in this case. Correct?
A That is correct,
Q Wiy is that? Wat happened to those
| oans?
A They were refinanced.
Q And was that with the noney borrowed from
CoBank?
A Yes.
MR, THOWSON. Ckay. And -- no further
gquestions. Thank you.
JUDGE HATCHER  Thank you, M. Thonpson.
M. dizer.
RECROSS- EXAM NATI ON
BY MR CLI ZER
Q Al right. I'mactually going to pick up

where he left off. You said that none of the
interest fromthose |oans are included in this case,
but we have already established, have we not, that

t he Conpany has included the interest deductions in

iIts inconme taxes and its annual reports. Correct?

A W have.
Q And that interest deduction's directly
888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS

www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Transcript of Proceedings August 15, 2023

o ) Page 62
driving the net operating |osses, are they not?

A It is part of it.

Q It is part of it. So the interest
deductions on the |l oan that you made to yourself
directly contribute to the net operating |osses that
you claim Correct?

A No recovery of net operating |losses is
bei ng sought in this case.

Q But the net operating |osses directly

I npacts the tax issue that you testified as to | ast

Friday?
A. True.
Q And the net operating loss is one of the

basis for why the Conpany's arguing it needs its
current ROE. Correct? Not it's current, but, sorry,
proposed ROE. Let ne rephrase that so it's clear for
the record.

You woul d agree with nme the net operating
| osses are directly contributing to one of the
reasons why the Conpany is counting it needs its
proposed ROE. Correct?

A Lack of cash, I'mnot sure. 1'd be
reluctant to commt to that statenent having not been
the ROE witness.

Q Well, you would agree wwth ne that in the
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openi ng provi ded by your counsel, M. Cooper, he

specifically referenced the | ack of noney comng into
t he Conpany. Correct?

A. Cash avail abl e, yes.

Q So the net operation | osses being incurred
by the Conpany as being put forward at | east on sone
| evel as an argunent for why the Conpany's proposed

rate of return should be adopted? You would agree

with that?
A The | ack of cash, yes. Yes.
Q And so we've established at this point

that the loan that you've nade to yourself is driving
a portion of the net operating | osses which is the
fundanental -- let nme not overstate nyself,

apol ogi es.

We've established at this point that the
| oan that you' ve nmade to yourself is contributing to
the net operating |losses. Correct?

A Historically it did, yes.

Q And that is what is driving in part the
Conpany's request in both the RCE and tax issue.
Correct?

A | mean, | disagree with driving it. You
know, there's a conponent of interest expense that

hel ped to build to $9 mllion in net operating
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| osses, but it sounds |like you all have done the

mat h; you can tell nme how nuch of a portion that is |
think. The ROE and, you know, from a prospective
| ook at the Conpany, you know, what cash is avail abl e
I's driving our consideration of our own risk in the
future, not necessarily, you know, what happened
three and four years ago as a conponent of today's
RCE.

MR, CLIZER Al right. No further
questions. Thank you.

JUDGE HATCHER: Redirect.

MR. COOPER:  Thank you, your Honor.

REDI RECT EXAM NATI ON

BY MR COOPER:

Q And | think you've said it, but just to be
sure, the loan that was highlighted in M. Cizer's
cross-examnation is not a loan that the Conpany is
subject to today. Correct?

A That's correct. |It's been paid off.

Q And its initial -- well, say this a little
differently. The loan itself was a | oan that was
entered into after a financing application case

before this Comm ssion. Correct?

A That's correct.
Q And obvi ously approval was given for that
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| oan?

A Correct.

Q You were asked sone questions on a system
sort of returns on a system by-system basis.

A Uh- huh.

Q Does a system by-systemreturn help the
Conpany today, or is it a -- or is your financial

status determ ned by all your properties in the state
of M ssouri?

A Yeah. | nean, it's a consolidated hold,
what ever that is, the bank or taxing authorities.

You know, it's not helpful for us to | ook at
I ndi vi dual systens in those contexts.

Q | s there another factor involved in that,
in that the nore the Conpany grows, the snaller the
all ocations are to individual systens?

A What do you nean allocations? Are you
t al ki ng about corporate all ocations?

Q Let's start with that, yeah.

A Yeah. On a per -- well, on a per-custoner
basi s as the whol e conpany grows, those allocations

woul d be | ower on a per-connection, per-custoner

basi s.
Q And if you try to assign those down to
specific systens, | suppose the sane woul d be true.
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Correct?
A Absol utely, yes.
Q In your opinion, M. Thies, is there

enough cash fl ow associated with the proposed RCE by
the other parties to support additional debt?

A | would need to do further analysis to be
absolutely certain, but | do not believe so.

MR COOPER That's all the questions |
have, your Honor.

JUDGE HATCHER: Thank you. M. Thies,
you are excused subject to recall. And | believe we
are now noving to Staff's -- | believe we are now
going to take a break. It is 10:51. Let's call
it 10 after 11:00. | understand it's going to be a
little less than an hour before lunch. M. Cooper.
Ch, I'msorry.

MR COOPER |I'msorry, your Honor. Wre
you finished with your statenent?

JUDGE HATCHER: Yes.

MR. COOPER | just wanted, before we
went off the record, M. D Ascendis obviously is
still in the roomcurrently, but if there are no nore
gquestions for him | would ask that he be excused so
that he can travel.

JUDGE HATCHER: | will pause for a nonent
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to hear from our comm ssioners who are on the Wbex.

Any - -

COW SSI ONER HOLSMAN:  No. No further
guesti ons, Judge.

JUDCGE HATCHER: Thank you, Comm ssi oner
Hol sman. No. Thank you, M. D Ascendis, you are
excused. And let's take a break until 10 after
11:00. We are off the record and in recess.

(Of the record.)

JUDGE HATCHER: The recess having
expired, let's go back on the record. The judge is
aware of a couple witness delays. Let's cover those.
OPC is working out how to get sone paperwork to
cross-examne a Staff w tness who is appearing on
Webex.

W al so have a request. M. Thies, we
have a request for you to return to the stand. Yes,
this is going to be out of order, Counsel. | wll
reengage in another round of recross and redirect.

And the water gallon usage estimate
issue, | swear |I'mgoing to conme up with a better
nane for that, the 5,000 gallon --

MR. THOWPSON: Fl ow rate.

JUDCGE HATCHER: Fl ow rate?

MR. THOWPSON: Fl ow rate.
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JUDCGE HATCHER: Thank you. The flow rate

I ssue.

M. Thies, go ahead.

W have one of Staff w tnesses who is not
avai | abl e today on that issue. She nay be recall ed
or may participate and give her testinony |ater on.
We have M. Lyons of Confluence who is not avail abl e
until later this afternoon. |I'mjust throwng this
out there. | do not want to find an answer right
now. Do we punt this -- do we punt flow rate issue
to another day. |I'mjust going to throw that out
t here.

Let's turn to M. Thies on the stand.

M. Thies, you have already been sworn in. W have a
comm ssi oner question for you.

MR TH ES: kay.

JUDGE HATCHER: Comm ssioner d en
Kol kneyer, go ahead.

COW SSI ONER KOLKMEYER:  Thank you,
Judge.

QUESTI ONS
BY COW SSI ONER KOLKNMEYER

Q Thank you, M. Thies, for com ng back

A. Yeah.

Q When did the Conpany get the loan with
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CoBank? rage
A It closed in Decenber, | don't renenber
the specific day, but Decenber '22.
Q kay. |Is there a tax return done on each
syst enf?
A. No. Renenber, we had six conpanies and

each one of those conpanies had a return, but now
they're all consolidated into one so there's a single
tax return that'll be done on all of Confl uence

Ri vers goi ng forward.

Q How are tax returns done? | nean, do you
do tax returns on a year until there's a rate case,
until a cal endar year, until to what?

A. Yeah. |It's calendar year. Every cal endar

year you gotta file.

Q But then do you do an individual on these
or going forward, if you buy a system wll it --
wll it be --

A Be on its own?

Q They will be on its own?

A They will not.

Q They will not. Okay.

A So, you know, when we -- we purchase
assets, not conpanies, right. So we buy the pipes

and the punps and incorporate theminto whatever is
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Confl uence Rivers. So they just becone part of the

whol e conpany at that tine. They're not separate as
a legal entity.
Q So | believe it was the other gentl eman,

t he consultant --

A Yeah.

Q -- that just left.

A Yeah.

Q He testified that the Conpany is not

maki ng princi pal paynents?
A We have an interest-only loan for the
first 12 nonths. And since we closed in

Decenber '22 --

Q You're not --
A. Yeah.
Q Ckay. |It's not that you' re not able to;

It was the deal that was nade when the | oan was taken
out in 2022?
A Correct.

COW SSI ONER KOLKMEYER: Ckay. Thank you,
Judge. Thank you, sir.

JUDGE HATCHER: Thank you, Conm ssioners.
Thank you will take us back to recross just to give
all the parties an opportunity. M. Thonpson.

MR THOMPSON: | don't have any
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questions. Thank you, Judge.
JUDGE HATCHER: M. di zer.
RECROSS- EXAM NATI ON
BY MR CLI ZER
Q Just | want to nmake sure that we're very

clear. Indian -- which utility conpanies, which of
the legacy utilities filed tax returns individually
before the consolidation that's upcom ng?

A Sure. So Hillcrest, Raccoon Creek, |ndian
Hills, EEmHIIs, and Osage filed tax returns before

they were consolidated into Confluence Rivers.

Q And they filed individual tax returns
until, | believe, 2021. |Is that correct?

A That's correct.

Q And the Conpany's anticipation is that

for 2022 noving forward, Confluence Rivers will file

a consolidated tax return or just one tax return?

A. That's correct.
Q kay. And just, do you happen to know how
far back -- each of those tax returns were filed

i ndividually | assune since the point at which the
Conpany was effectively created, slash, acquired?

A Correct, yes. So Hllcrest starts 2015.
And | don't renenber all the others, but I know those

are back that far.
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Q Okay. And each one filed individually
until -- 2021 will be the last tinme; 2022 we start
consol i dati ng?
A Correct.
MR CLIZER Al right. Just want to nake
sure that was clear. Thank you
JUDCGE HATCHER: Thank you. Redirect.
MR. COOPER  Real briefly.
REDI RECT EXAM NATI ON
BY MR COOPER
Q Just to kind of, | guess, specify a little
bit on this consolidation.
A Uh- huh.
Q What you're referring to is the nerger of
t hose conpani es into Confluence R vers as of what,
Decenber 31, 2021 or January 1, 2022. Correct?
A That's correct, vyes.
Q And so for the year -- and that's why for

the year of 2022, there would be just one tax return.

Ri ght ?

A That's correct.

Q Ckay. And you had a -- you were asked
about the agreenent to collect -- to pay interest

only for the first year of the CoBank | oan.

A Correct.
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Q What was the genesis of that agreenent?

A Thank you. So the clarification there is
CoBank understood that we were anticipating a rate
case that would allow us to take care of the full
boat, if you will, of principal and interest
paynents. And so that's why they allowed us to pay

interest only for the first year.

Q So that agreenent provided you sone --

A Cushi oni ng.

Q -- breathing roonf? Yeah.

A Absol utel y, uh-huh.

Q And so do you believe that currently you

have enough cash flow to pay both interest and
princi pal on that | oan?
A. We do not currently, no.

MR COOPER That's all the questions |
have.

JUDGE HATCHER: Thank you. Thank you,
M. Thies. W are nowat M. Walters. Yes. Staff,
go ahead and call your next wtness.

MR. THOMPSON:. Thank you, Judge. Staff
calls Chris Walters.

JUDGE HATCHER: M. Wlters, if you would
pl ease rai se your right hand.

CHRI STOPHER WALTERS
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The wi tness, having been first duly sworn,

testified as foll ows:
DI RECT EXAM NATI ON
JUDGE HATCHER: Thank you. Your w tness.
MR. THOWPSON:. Thank you, Judge.

BY MR THOVPSON:

Q Pl ease state your nanme and spell it for
the reporter.

A Sure. It is Christopher,
Ch-r-i-s-t-o-p-h-e-r, Walters, Wa-Il-t-e-r-s.

Q And how are you enpl oyed?

A. | "' m enpl oyed as an associate at the firm
Brubaker & Associates in Chesterfield, Mssouri.

Q kay. And are you appearing for the
Comm ssion Staff today in this matter?

A Yes, | am

Q And did you prepare or cause to be
prepared testinony that has been narked as
Exhi bits 109, 119 and 132 being direct, rebuttal, and
surrebuttal testinony?

A Yes.

Q Do you have any corrections to that

testi nony?

A | have -- while | cannot nake the
correction on the stand, | would note that the
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testinmony list provided at the back of ny direct

testinony before ny exhibits sonehow is an inconplete
list; it's mssing about three years of testinony
filings. | would speculate that there's between 30
and 50 nore testinony filings between the nost recent
date on that testinony list to when | filed in this
case.

Q Ckay. And could you provide us with an
updated copy of that |ist or the m ssing pages?

A Yeah, sure.

Q Thank you. And with that correction in
mnd, is your testinony true and correct to the best
of your know edge and belief?

A Yes.

Q And if | asked you the sane questions
t oday, would your answers be the sane?

A They woul d.

MR, THOWSON: Judge, | nove the admn ssion
of Exhibits 109, 119, and 132.

JUDGE HATCHER:  You' ve heard the notion
of Counsel. |Is there -- are there any objections to
the adm ssion of Exhibit 109, 119, 132? Hearing
none, they are so admtted.

(Staff Exhibit 109, 119, and 132 were

admtted.)
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MR, THOMPSON: Thank you. | tender the
W t ness for cross-exam nati on.
JUDGE HATCHER M. di zer.
CROSS- EXAM NATI ON
BY MR CLI ZER
Q Good norning, M. Walters.
A. Good norning, M. Cizer. N ce to neet
you.
Q Nice to neet you as well.
Judge, |I'mactually going to turn to you
for a noment. So | would like to ask M. Walters f
an emai|l address that | mght send these to, but |

not want himto have to read his emai|l address into
the record and make it public. Wat is the nost

expeditious way that | mght acconplish this feat?

Page 76

or

do

JUDGE HATCHER: You coul d have enail ed him
bef ore we cane on the record.

MR, CLIZER | apologize. W were trying
to get things wapped up.

| T DIRECTOR: | can nute the screen.

JUDGE HATCHER. CGkay. Qur technical
di rector has said he can nute the |ivestream so that
only the people on the Wbex can hear.

MR. CLIZER The alternative is if Staff
happens to have his enmail address or sonething and
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can just provide it to ne.

JUDGE HATCHER: Al l good questions before
we cane on the record.

MR. CLIZER | apol ogi ze once again. |
was scranbling to get --

JUDCE HATCHER: That's okay. We're going
to go off the record for about 60 seconds. Let's go
off the record.

(O f the record.)

JUDGE HATCHER: Let's go on the record.
M. dizer, your W tness.

MR CLIZER  Yes.

BY MR CLI ZER

Q M. Walters, there should be an enunil
comng to you at sone point in the future, but |'m
goi ng to begin asking sone questions that don't
necessarily result -- require them but do keep an
eye out for that emmil address.

A Under st ood.

Q M. Walters, have you been listening to
t he openi ngs that have been made, both the general
openi ngs that were nmade | ast Thursday and specific

openings related to this issue nade today?

A Yes, | have.
Q Do you recall statenents by M. Wodsnal |
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on behal f of Confluence that Staff and OPC s proposed

revenue requirenment would not provide sufficient cash
flows to service its debt?

A. Yeah. | renenber his statenent al ong
t hose | i nes.

Q You would agree with ne that this is not a

correct statenent. Right?

A Yeah. | don't believe that statement to
be true.
Q And you would agree wwth ne that both

Staff and OPC s rate of return recommendati ons woul d
be sufficient to ensure a strong investnent-grade
credit rating |like a BBB-plus or A-plus?

A Yeah. |'ve perfornmed a credit netric
analysis after Staff filed surrebuttal testinony, and
| believe that the rec -- at |east the
recomendati ons on behal f of Staff would support a
reco -- a credit rating based on the S&P net hodol ogy
bet ween BBB-plus to A-plus.

Q Were you able to review the credit
record -- credit nmetric analysis perforned by

M. Mirray in this case?

A Yes, | did actually, after | perfornmed ny
analysis after the fact. But, yeah, | have revi ewed
it.
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Q And woul d you agree with the -- would you

substantially agree with the results that M. Mirray
concl uded regarding the credit netrics that are
achi evable wth his recomendati on?
A. Yeah. | actually cal cul ated the exact

sane debt-to-EBI TDA and FFO-to-debt netrics that
M. Miurray cal cul ated, but | believe M. Mirray
relied on the rebuttal accounting schedules. The
only difference | guess between ny analysis that |'ve
done subsequently woul d be based on Staff's
surrebuttal position. But yes, | would largely agree
with the netrics that M. Mirray cal cul at ed.

| would note that | believe M. Mirray
relied on what's call the nedial volatility table and
he assuned a strong business risk profile for S&P.
think -- which are harder to achieve netrics to
support those credit ratings than what | believe
Confl uence woul d ot herw se be assessed agai nst. But
"' mnot aware of any water utility being assessed on
the nedial volatility credit rating netrics. Al of
themthat |I'maware of are assessed on the | ow
vol atility metrics which require nmuch nore | ax cash
fl ow coverages.

But in any event, no matter which netrics

you |l ook at, their credit rating would be a very
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strong i nvestnent-grade rating.
Q | want to make sure | understood that.
You're telling nme that your analysis was -- the only

di fference between your analysis and M. Mirray's was
that you felt M. Miurray was actually hol ding the

Conpany to a higher standard than investors would

hold it to?
A. Yes.
Q But M. Mirray's --
A. Yeah.
Q "' msorry, please continue

A. | would just say, like I said, |I'mnot
aware of any water utility that is assessed on the
medi al volatility nmetric table by S&P. That's nore
for electric utilities, multi-utilities, and sone --
sone gas. The low volatility table is -- all water
utilities that |I'maware of are assessed agai nst that
as well as sone gas utilities.

Q But under both circunstances the Conpany
was found to have a credit rating that would support
an extrenely strong investnent-grade rating?

A Yeah. The indicated rating anal yses woul d
show that they would have a very strong investnent
grade on either -- which regardl ess of the table used

to assess the Conpany's netrics.
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Q Are you aware of Confluence's business
nodel ?

A Ceneral ly, vyes.

Q And you woul d agree with ne the Conpany
pronotes itself as buying troubled and di stressed
wat er or wastewater systens?

A. Yes.

Q And you woul d agree with ne though that
Confluence is not the only U S. water conpany to
acquire distressed water and/or wastewater systens.
Correct?

A. | would agree with that. In fact, |
believe it to be the, what has been national trend
over the last few years and is consid -- or expected

to be the status quo going forward. | think there
was a report that was issued by S&P Capital |1Q or one
of their divisions, Regulatory Research Associ ates,
that state as nuch, that buying of distressed systens
woul d be the path forward and has been the path for
growth in recent years for water utilities.

Q So you're saying that there are a
significant nunber of water utilities that would be
interested in expandi ng by buying distressed systens
in the state of M ssouri?

A | just think -- | nean, that's the
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national trend. | would expect that there be -- that

woul d -- there would be interest in doing that around
the country. | cannot necessarily specify which
conpani es are doing that or at what rate. | just
know that in one of the nost cited sources in the
regul atory arena, Regul atory Research Associ at es,
part of S&P, they note that that as being the
national trend, is expected to be the path going
f orwar d

Q Now, you were already earlier told ne that

you were listening to the opening statenents.

Correct?
A Yes.
Q And so you heard your own counsel,

M. Thonpson, suggest to the Comnm ssion that it could
rai se Confluence's rate of return as a nean of
I ncentivizing the acquisition of troubled water and
wast ewat er systens. Do you recall that?

A | do.

Q And | don't nean to drive a wedge between
a wtness and the attorney, but do you agree with
t hat statenment?

A | generally do not agree that -- that to
be the correct way for a couple reasons. And as an

initial matter one of the primary underpi nni ngs of
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financial theory is that investors shall not be

conpensated for business-specific risks.
You know, business risks are considered to

be diversifiable risks that can be mtigated or
el i mnated through portfolio diversification. And
that's an inportant point because the | argest
investors of utility stocks are institutional
i nvestors and there is no doubt that they are
absolutely invested in diversified portfolios. And
as | previously just discussed wth you nonents ago,
you know, acquiring troubled or distressed systens
has been the national trend for a few years and is
expected to be that going forward. So buying those
troubl ed systens is kind of baked in, if you wll, in
assessing the cost of equity capital through the
pr oxy group.

Q Now, were you listening earlier during the
testinony of Staff -- Conpany wi tness,
M. D Ascendi s?

A. Yes.

Q M. D Ascendis discussed a small business
adj ustnent that he nade as part of his analysis. Do

you recall that?

A Yes.
Q Are you generally famliar with what |'m
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referring to in that circunstances?

A The plus 100 basis points for business
risk that he was | believe predicated on a -- the

smal | size?

Q Yes. That's what |I'mreferring to.
A. Yes.
Q Do you agree that that's a reasonabl e

adjustnment to be making in this case?
A. No.

MR. COOPER  Your Honor, | would object to
this question, and I'll tell you why. Because |
think it violates our rule on prefiled testinony
here. W're supplenenting testinony that certainly
M. Walters could have, and if he didn't, | suppose
maybe shoul d have filed as a part of his testinony so
that it could be responded to by other w tnesses.

MR, THOMPSON: Judge, if | could, he did
make that testinony in the prefiled testinony, so
M. Cooper's point is entirely wong.

MR. COOPER But if he already made it,
then I think nmy point is still right. W're nerely
suppl enenting testinony again in this case that
apparently he already has on the record.

MR CLIZER May |? No, okay.

JUDGE HATCHER: | was giving M. Thonpson
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first crack.

MR, THOWPSON: | think cross-exam nation
Is for the purpose of exploring the testinony offered
on direct, testing it, exploring it, examning it.

JUDGE HATCHER: M. di zer.

MR, CLIZER | was asking a sinple yes or
no question. | nean, | believe that he can answer
that question, and | believe that his counsel can
redirect, if necessary, to expound on it further.

JUDGE HATCHER: | agree. (njection
overrul ed. Go ahead.

BY MR CLI ZER

Q So I'mgoing to repeat the question. Do
you agree with the small business adjustnent that
M. D Ascendi s nade?

A. No.

Q Thank you. 1'mgoing to check at this
poi nt, have you received an email? Should be com ng,
| believe, froma Dr. Geoff Marke.

A | appear to have two enail s.

Q Al right. Hopefully there's sone
attachnments in those enuails.

A Yes.

MR CLIZER Al right. Your Honor, |

would i ke to mark an exhi bit. It should be 2267
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JUDCGE HATCHER: So nar ked.

(OPC Exhibit 226 was nmarked for
i dentification.)

BY MR CLI ZER

Q M. D Ascendis, |I'mnot sure how t hese
cane to you | abeled, but this would be the RRR
Regul ati ons Focused Water ROEs by Hei ke Doerr -- |'m
not sure |I'm pronouncing that correctly -- for
February 15th, 2023.

A Well, you called ne M. D Ascendi s.

Q My apol ogi es.

A. Ni ce guy, but I'mnot him

Al right. Wich -- I"msorry. Can we
repeat the title of the docunent?

Q This is the S&P d obal Report for
February 15th, 2023.

A. Got it.

Q Al right.

A Just so I'mclear, at the top it says
Water RCEs trend higher on small deficit?

Q It does. Trying to project for the
record.

M. Walters, | will endeavor to not m x up
the nanes again. Are you famliar with S& G obal
reports?
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A Yes.

Q Are you famliar with this docunent?

A | am

Q You would agree with ne that this is a

report generally provided by S& d obal to those
interested in the investnent community with regard to
standard rates of return for various utilities, in
this case a water utility?

A. Yes.

Q And you would agree with ne that this is
the kind of docunent that you, yourself as an expert,
would rely on in establishing or determ ning the
reasonabl eness of a rate of return. |Is that correct?

A Yeah. These kind of reports serve as an
observabl e benchmark to assess the reasonabl eness of
a -- the estimate cost of equity capital, yeah.

Q And you would agree with nme that this says
the water utility rate case decisions for 2022 has an
average rate award of 9.61 on that front page.
Correct? At the bottom of the graph. Not the graph,

apol ogi es, the table.

A Yes.
Q Now, | believe that you reference this in
testinmony. |Is that correct?
A | do.
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Q But have you seen anything nore recent
than this?

A | have not actually seen the nore recent
wat er report. |'ve heard nentionings of a 9.4
per cent .

Q Let's hold that thought.

A Ckay. Sorry.

Q That's okay. | would go ahead and mark
anot her exhibit, | believe 227.

JUDGE HATCHER: So mar ked.

(OPC Exhibit 227 was nmarked for
i dentification.)
BY MR CLI ZER

Q |f you will, M. Walters, if you can find
the attachnent. It is the S& d obal report for
May 9, 2023.

A Al right. 1've got that open.

Q And you would agree with me, M. Walters,
that this is a report by the sanme conpany as the
previ ous report upon which you relied?

A Yes.

Q And you would agree with ne that in this

report 2023 the update, it indicates that the
percent age RCE on average was 9.4? And that is again

at the bottomof the table on the front page.
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A Yes. | would agree with that.

Q So you would agree with ne that since 2022
the average ROE for water utilities in this country
have decreased according to this S&P d obal report?

A. Yeah. It looks like it's decreased by 21
basi s points.

Q |"mnot sure this is necessary, but S&P
A obal sends out quarterly reports for |arge

utilities like electric and gas. Correct?

A. They do.

Q But they don't send out quarterly for
wat er ?

A | think it's a |l ess frequent report,
al t hough, | nean, this report would indicate that

it's been rel eased three nonths since the | ast one,

so three nonths are in a quarter so it's, | guess,
relatively quarterly. | guess it would al so be
dependent on how many -- there are |ess frequent

wat er rate cases so that could be a reason why they
don't have as frequent of reports.

MR CLIZER Al right. | wll nove for
the adm ssion of 226 and 227.

JUDGE HATCHER: You've heard the notion.
Are there any objections?

MR, THOMPSON: No obj ecti on.

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com




© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Transcript of Proceedings August 15, 2023

JUDGE HATCHER: Hearing none they are rage 0
both so admtted. That is Exhibit 226 and
Exhi bit 227.
(OPC Exhibits 226 and 227 were admtted.)
MR CLIZER We'll call those S& d obal
for February and May respectively?
JUDGE HATCHER  Yes.
MR CLIZER  Thank you.
BY MR CLI ZER

Q M. Walters, there's been several
di scussions regardi ng net operating | osses today. Do
you recall those?

A Ceneral ly, yes.

Q And woul d you agree with ne that the
Conpany has put forward an argunent that effectively
it is -- it does not nake sense to receive a rate --
regul ated rate consistent wth what OPC and Staff has
been proposi ng because of these net operating | osses?

A Cenerally, yeah, | would agree with that,
sonet hi ng al ong those |ines.

Q Were you famliar with the history
regarding the Fresh Start |oan that was di scussed
between nme and M. Thies earlier today? Thies.

A Not as famliar as OPC witness Miurray or

you and M. Thies are.
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Q Let's just start at a high level. If a

conpany | oans noney to itself and then it pays
Interest on that | oan, has the conpany actually | ost
noney?

A. In the grand schene of things, no, | don't
bel i eve they have | ost noney.

Q And if a conpany clains the interest that
it paid as a loss on its report, its financial
reports, you would agree with ne that that woul d

overstate the anount that the conpany actually | ost.

Correct?
A. Yeah, | woul d agree.
Q Do you have a copy of what has been

previously marked OPC Exhibit 22 -- where did ny
exhibit list go. | just had it. Wat happened to
it. Wat was --
A Wul d this have been sonet hing sent by
Geof f Marke?
Q It was, | apologize. It would be 224
al though it's probably not marked that way to yours.
A It is not.
Q This would be the 2019 M ssouri Public
Servi ce Conmm ssion Annual Report for Indian HllSs.
A Ckay. | see it, yeah. For 2019. It is

open.
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Q And can you turn to page WL for ne.
A. WL,
Q It's got an odd nunbering system |t

starts with regular nunbers and then it switches to

W. So it's about the sixth or seventh page in.

A Al right. There's W3, W. W.
Q Al right. You found it?
A | have.

Now, you would agree with ne that it lists
total revenues at the top of about $537, 0007

A Yes.

Q And lists plant operating expenses at
line 7 at $161, 000?

A. Yes.

Q So you would agree with ne that the
revenues being generated by the Conpany far exceeded
the actual cost to operate its plant according to
this annual report. Correct?

A Yeah. Based on those two figures, | would
agree wth that.

Q Now, | ran through this exercise earlier,
but 1'll just repeat very quickly, you agree with ne

the net operating incone |loss at line 23 is 201, 273.

Correct?
A. Yes.
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Q And that the incone taxed expense --
sorry -- interest expense, the interest expense at
line 20 is 274,000. Correct?
A Yes.
Q You agree with ne that if we renove that
I nterest expense, this conpany woul d be making a
profit. Correct?
A. Yes.
Q Did your analysis take into consideration

the fact that the Conpany had been naking interest

deductions for a loan it had made to itsel f?

A. | don't -- | nean, in what context? |
guess | don't -- | don't think that I -- it did.
Q M. Walters, did you consider or listen --

did you listen to testinony fromM. D Ascendis that
identified that whether or not the Conpany needed
nore noney. Do you recall that?

A. Vaguel y, vyes.

Q And again, I'mgoing to attenpt to
paraphrase this. You would agree with ne
M. D Ascendis suggested that the Conpany does not
request -- need to request additional financing so it
makes no sense for themto acquire additional debt
financing. Do you agree with ne that that's a fair

par aphr asi ng?
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A. Yeah. | believe he said that the -- |

guess at the tinme when the Conpany took out the |oan,
that they did not need any nore capital than what
they took out, so they limted it to that.

Q Do you agree that that's a reasonabl e way
to determne the capital structure for a utility Iike
Confl uence Rivers?

A You know, ny recommendations as far as
capitalization was concerned was nore along the |ines
of what |I've witnessed in ny own experience and

consi dered the, you know, the other things |aid out

innmy direct testinony. | don't know that it's an
unreasonabl e nethod. | don't know that | have a

necessary opinion. | think, you know, if they're
going through -- | find it hard to believe that if

they're in this acquisition phase of acquiring new
systens, that they're not necessarily going to need
new capital. So | think that they probably, if they
were going to go on an acquisition spree, that they
certainly could have used the additional debt
fi nanci ng.

Q So you would agree with ne that if the

Conpany intends to acquire additional systens, it

certainly needs nore capital. Correct?
A Yeah. | believe the Conpany woul d need
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external capital to fund acquisitions.

Q s it your understandi ng whet her or not
t he Conpany intends to plan on taking out nore debt?
A. | don't recall honestly.
Q Al right. 1'lIl mark one nore exhibit,
shoul d be 228C. This is confidential.
JUDCGE HATCHER: So mar ked.
(OPC Exhibit 228C was narked for
I dentification.)
MR CLIZER  Your Honor, | apol ogi ze.
Apparently | do not have copies internally. | wll
have to send those out. This would be the | ast
docunent, and this would be the CSWR presentation,
U S. Water Systemls, LLC board of directors. Do you
have t hat?
MR. COOPER:  Your Honor, I'm-- | guess
| "' m pausing here to -- | don't know whether it's an
obj ection or not, but wthout copies to see what
M. dizer is showng the witness, I'mat a bit of a
| oss.

JUDGE HATCHER: M. dizer.

MR CLIZER | want to nake sure he just
has it first and then I'll -- yes.
MR WALTERS: | don't have sonething with

that title on it.
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MR CLI ZER: It should be the first ennil

you got.

MR. WALTERS: You want nme to read the
title of the email | got? It says, Explicitly
requests U. S. Water Authority --

MR, CLIZER  Stop. Stop. Stop. | don't
want -- | don't want to go into confidenti al
I nformati on.

WALTERS: (kay.
CLIZER. That is the right docunent.
WALTERS: Ckay. Apol ogi es.

2 3 3 3

CLI ZER: Now, | do apol ogi ze, your
Honor, but | need a brief recess that | can go and
print several copies of this. | amsorry. If | wll
explain nyself, this is the information that we
received fromthe Conpany yesterday, so we've kind of
been scranbl i ng.

JUDGE HATCHER: You're fine. | see that
it's 11:48. |I'mgoing to deny your request. |'m
going to grant you lunch. Let's conme back at 1:00.

And here is the schedule that | think we
are followng. W'Ill finish up with M. Mirray. |'m
sorry. We will finish up with M. Walters. W wll

go to M. Murray. And then we wll decide if we are
going to go to the flowrate issue. Is M. Lyons
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only avail abl e today?

MR, WOODSMALL:  Yes, your Honor.

JUDGE HATCHER: Then we will be going to
the flowrate issue this afternoon. GCkay. That's
l unch. We are off the record.

(off the record.)

JUDGE HATCHER: Let's go back on the
record. W are returning fromour |[unch break and
are continuing in OPC s cross-exam nation of Staff
Wtness Walters. Counsel.

BY MR CLI ZER

Q M. Walters, are you there?

A Sorry, yeah, I'mhere. Can you guys hear
nme?

Q | can hear you. Thank you very nuch. As
| wll endeavor to nmake this |ast part relatively
qui ck.

A Sur e.

Q Before | actually get into what | was

originally going to ask you about, because that w !l
require going en canera, |'mactually going to stick
wWth just the last bit of things that won't.

M. Walters, you've testified regarding
the capital structure that was awarded to the Conpany

in the cases for Kentucky and Loui siana. Do you
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recall that in your testinony?

A Yes, | do.

Q You did not nention in your testinony the
ROEs that were awarded in those cases, did you?

A | don't believe so.

Q Are you famliar with what their return on
equities that were awarded in those cases are?

A | believe the awarded ROE i n Kent ucky
was 9.9 percent relative to the Conpany's request
of 11.8. | believe the -- I"'mnot -- | can't say for

certain what the Louisiana one was. | thought |
heard sonmeone nention earlier today that it was 9.5,
but | could be m staken.

Q That's okay. |[It's actually contained in
an attachnment to M. Miurray's testinony, so | wll
put that in briefing. Thank you though.

Now, we were attenpting to discuss a
confidential docunent that | had sent to you. Do you
have that docunment up? This would be the
presentation fromCSWR to U. S. Water Systens. It has
a long nane in the title, but I don't want you to
read that nane.

A Sure. Yes. | have that file open.

MR, CLIZER  Now, | cannot recall if |

noved to mark this exhibit or not. In any event, |
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would like to mark Exhibit, | believe to be 229 at
this point. Nope. Was it 2287

MR THOWVPSON: 228.

JUDGE HATCHER  228.

MR CLIZER Like I said, | only have
three now | will nove to get you the rest as soon

as possi bl e.
JUDGE HATCHER: Do you have one for
yoursel f?
MR. CLIZER | have one for nyself. Thank
you, Sir.
BY MR CLI ZER
Q |"mgoing to attenpt to |lay the foundation
Wi t hout going en canera. 1'll do so slowy and to
all ow for an objection if | accidently stray too far.
M. Walters, you would agree with ne that
this is a presentation Central States Water Resources
provided to U S. Water Systens, LLC Board of
Directors?
A. Yes.
Q And you are famliar with whom U. S. Water
Systens, LLC is?
A General ly, yes.
Q You woul d agree with ne that they are the

owner of CSWR, Central States Water Resources?
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A. Yes.

Q And they own both the LLC and the Inc.
version, do they not?

A. | believe so. |'mlooking at the
corporate entity organi zati onal chart that was filed
in M. Cox's testinony. And the LLC version is
directly underneath U S. Water whereas Central States
Wat er Resources, Inc. is up horizontal or lateral.

But generally | would agree with you, yes.

Q Wul d you find page 65 of this docunent
for nme. Actually we'll start on page 64.

A. | think I"'mthere. | apologize, the PDF
version of this is -- sone of the font is hard to
read.

Q Under standable. It would be the slide

titled, CSWR s proposed use of third-party debt.

A "' mthere.

Q Again, w thout going into any of the
I nformati on which is confidential, you would agree
with nme that this slide outlines the Conpany's

proposal for future debt?

A Can | take a nonent to review this please?
Q O course. Please do so
A And just so | answer honestly, could you

repeat the question.
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Q You woul d agree with ne that this slide is

outlining Central States Water Resources' proposed
use of third-party debt?

A. | woul d agr ee.

Q And if you flip to the next page on 65, it
outlines the specific information with regard to the
state of Mssouri. |[|s that correct?

A. Yes.

MR CLIZER And at this point, Judge, |
think I1've hit the limt and | would like to go en
canmera very briefly.

JUDGE HATCHER: (kay. Before we do that,
the Presiding Oficer would like to review the
Comm ssion's stance towards confidenti al
i nformati on, acknow edgi ng that confidenti al
information i s necessary to run these busi nesses but
al so the Comm ssion's strong preference that
di scussions and the evidentiary hearing renmain open
to the public.

|s there any way that, M. dizer, you
coul d ask the question pointing to a row and col um
and all ow the conm ssioners to read the confidenti al
docunent while the witness confirns? |f not --

MR CLIZER Let ne try.

JUDGE HATCHER: kay.
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MR, CLIZER Let nme nake a -- |I'll nake a

good faith effort. Let's see what | can do.
BY MR CLI ZER

Q Al right. | want to direct your
attention to the bottom of the table | abel ed Debt
Covenants. Do you see that, M. Wilters?

A. | do.

Q And woul d you agree with ne that line 2

identifies what the Conpany's projected total debt-to
capitalization ratio is noving out to 2026?

A Yes.

Q |"mworking on it, hold on a second.

You woul d agree with ne that the Conpany
appears to be maintaining a consistent or plan to
mai ntain a consi st debt-to-capitalization radio --
rati o noving out to 20267

A Rel atively, yes.

Q Wt hout divul ging the nunbers in there,
you woul d agree with nme that the ratio that they are
proposi ng noving forward woul d be i nprudent?

JUDGE HATCHER M. Cdizer, did you say
I nprovenment ?

MR, CLIZER  Sorry, | neant inprudent.

JUDGE HATCHER: Ch, inprudent. Thank

you.
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BY MR CLI ZER

Q And | will repeat the question just for
t he sake of the witness. You would agree wth ne,
wi t hout divul gi ng the nunbers thensel ves, that
mai ntai ning the debt-to-equity ratio that is
portrayed here through 2026 woul d nost |ikely be
I npr udent ?

A Yes. And | don't know if you want ne
to provide any kind of context as to why, but |
think that | would agree with you that that woul d
not be -- or that would be an i nprudent
capitali zation.

MR CLIZER | would certainly like to
have hi m explain why, but | amnot sure how that's
going to work wi thout going en canera unl ess
M. Walters -- Judge, help ne out here.

JUDGE HATCHER: |If M. Walters answered a
hypot hetical -- if M. Walters gave you a nore
academ ¢ answer, would that be the answer that you
need to cite in your briefs? But we can go en
canera, that's fine.

MR CLIZER Can we just go en canera
very briefly? | apologize. | knowit's the
Comm ssion's preference.

JUDGE HATCHER: No, that's fine. W gave
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it a shot.

|"'m | ooking to ny technical director for
sone gui dance here. W are now en canera?

| T DIRECTOR: W are, yeah. W're en
canera to the public. Wbex can be heard.

(En canera proceedi ngs, pages 105 to 109

are in a separate transcript.)
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JUDGE HATCHER: W are now | ivestream ng

and back. M. di zer.

MR CLIZER | always forget to do this,
| apologize. | wll nove for the adm ssion of the
exhibits with --

JUDCGE HATCHER: |'ve got you. |Is there
any objection to Exhibit 228 Confidential. Hearing
none, it is so admtted.

(OPC Exhibit 228C was admitted.)

JUDGE HATCHER  Yes, M. Cooper.

MR. COOPER:  Thank you, your Honor.

CROSS- EXAM NATI ON
BY MR COOPER:
Q M. Walters, I'"'mgoing to try to do this |

guess W thout going en canera, but I"mgoing to

follow up on the exhibit that you probably still have
in front of you, the 228C. Do you still have that
up?

A Yes. Yes. The one that we just went
over ?

Q Yes, exactly.

A Yes, |'ve got it.

Q M. Walters, you have -- | assune you have

no background comng into this questioning as to what

this docunent represents. |s that correct?
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A. Not entirely, no.

Q So other than having read the title to the
docunent, | nean, you really don't what purpose
precisely it was prepared for. Correct?

A. Not exactly, no. That would be fair.

Q And given the date of the docunent, My

of 2022, you would agree with ne that it was a
docunent that appears to have been created prior to

t he 1 ssuance of the current CoBank debt. Correct?

A Yeah. | believe that was Decenber '22, so
yeah, | would agree with that.
Q And so would it be reasonable to assune

that this is a planning docunent?

A Havi ng not reviewed this docunent in its
entirety, yeah, | think that that would be relatively
a fair assessnent of what it m ght be.

Q Right. And a planning docunent that would
have been created at a nonent in tinme. Correct?
Because it reflects 2021 nunbers and as well as
sonme 2022 nunbers that woul dn't have been even

conplete at that point. Correct?

A What woul d not have been conplete, |'m
sorry?
Q Fi nanci al year 2022 woul d not have been

conpl ete as of May of 2022.
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A Thanks for the clarification. | would
agree wth that.
Q And given that, and again, given that this

preceded the current debt, is it reasonable that this
mapped out projections related to that, that debt
t hat was being considered at the tine?

A | don't know that | conpletely grasp your
guestion. Could you repeat that for ne pl ease.

Q Wll, we've tal ked about the fact that the
docunent is dated prior to the issuance of the
current debt that the Conpany has. Correct?

A Correct.

Q So at that point in tine they were really
working with no third-party debt, no third-party
debt. Correct?

A Yeah. | believe so, yeah.

Q And so step one is to figure out what the
new debt, if it beconmes new debt, would | ook |ike on

a goi ng-forward basis. Correct?

A. Step one relative to? | nean --

Q To the future.

A -- to the overall planning process?

Q Yeah, sure.

A. Yeah, | think that's reasonabl e.

Q Ckay. So is there any representation on
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here that that would be the only debt that's ever

I ssued by the Conpany?

A | can't nmake that determ nation from --
fromthe particular page that we were revi ew ng.

Q Yeah. So you don't know one way or the
other. Correct?

A Correct.

Q M. Walters, are you aware that the
Conpany's debt service on the debt that it has nowis

approxi mately $600, 000 a year?

A To clarify, that's principal and interest,
correct.
Q W don't believe it is, no. W would

represent that it's interest only.

A Coul d you point ne sonething to that?
don't recall off the top of ny head what the
Conpany has --

Q Let -- well, let's work with this because
the answer to your question is going to be no, |
can't do it right at this nonent. But let's assune

for a hypothetical that it's $600, 000 of interest.

A kay.
Q kay. And if we |look at this docunent and
the projections -- well, let ne back up. |s EBITDA,

Is that used sonetines to be a representative or a
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way to check a conpany's ability to cover its debt

service?

A Yeah. |It's one of core financial -- it's
used as one of the core financial netric conponents
by S&P in its ratings assessnents.

Q And - -

A. Specifically the netric they use is debt
to evenness, so total debt over adjusted EBI TDA.

Q And if we | ook again at this sane page,
there's an EBITDA line. Correct?

A Yes.

Q And there is a nunber for, at | east
proj ected, for 2022 on that EBITDA line. Correct?

A. Yes.

Q Wul d that nunber be greater than
or lesser than the hypothetical debt service

of $600, 0007

A. Less t han.

Q And a fair anount |less than. Correct?

A Wt hout divul ging any nore information,
yes.

Q Ckay. Back to sonme of your earlier

guestions. You had made nention that Confluence
Ri vers was not the only utility acquiring small,

di stressed systens. Correct?
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A | believe, | think you m ght be

referencing the conversation around a report that
cane out sonetine in July that | referenced as the
acqui sition of distressed systens being the status

quo and the trend going forward.

Q Correct.

A. Ckay.

Q Are you aware of any other utilities that
are exclusively acquiring snmall, distressed systens?

A No, | am not.

Q And in ternms of the state of Mssouri, are

you aware of any other entities acquiring small,
di stressed systens in the state of Mssouri within

the last four or five years?

A. | can't say that |I'mexactly famliar with
the acquisitions of all the -- the water utilities in
the state, so no, | can't say for certainty whether

t hey have or haven't.

Q You were asked several questions about the
Indian Hlls entity. Correct?

A Well, the -- the annual report | believe,
yeabh.

Q The annual report associated with that.
Are you aware that prior to acquisition by the

Conpany, that that was an entity where toilets
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woul dn't flush on the weekends, that DNR ultimtely

I ndi cat ed, because of the lack of pressure in that
system it should have been on a boil order for 20
year s?

A | don't know -- | don't know that |
remenber the specifics of how degraded the system
was. | know that it was a distressed system
woul d not di sagree with that.

Q And the debt that | think you were -- you
were focused on in that case, is it your
under standi ng that that debt was debt that was
approved by the Comm ssion, the M ssouri Conm ssion?

A | don't recall the conversation about the
debt. Can you point nme to sonething to --

Q Well, | think there were sone questions
regarding the interest that woul d have been refl ected
on the annual report that you were |ooking at. Does
that ring a bell?

A Yeah. | think as -- | think it was franmed
or presented along with the anmount of interest
relative to the net operating | osses accrued. |Is

that the conversation?

Q | think so.

A. kay.

Q And would you -- is it your understanding
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t hough that the interest that is being discussed

resulted fromdebt that was approved by the
Comm ssi on?

A. Yeah. Yes. | -- 1 think | agree with
t hat .

MR. COOPER That's all the questions |
have at this tine.

JUDGE HATCHER: That'll take us to
comm ssi oner questions. W'I|| pause for a m nute.

COW SSI ONER HOLSMAN:  No questi ons,
Judge.

JUDGE HATCHER: Thank you, Comm ssi oner
Hol sman. Ckay. The Bench has no questions. That
will take us to redirect.

MR. THOMPSON:. Thank you, Judge.

REDI RECT EXAM NATI ON

BY MR THOWPSON:

Q W' ve heard a | ong cross-exam nation and |
wanted to circle around to the beginning to nake sure
that sonme points didn't get lost in the shuffle.

You testified that if the Conmm ssion set
the ROE at Staff's recommended figure, that there

woul d be sufficient cash flow to service Confl uence's

debt ?
A Yeah. Yes, that's correct. | prepared
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a -- you know, after filing surrebuttal testinony, |

prepared a credit netrics anal ysis based on the S&P
nmet hodol ogy that considered Staff recomendati ons
based on rate base depreciation and expense and then
nmy overall recommended rate of return. And it was --
produced netrics that woul d support a rating anywhere
bet ween a BBB- pl us and A-pl us.

Q And so that's also true if the Conm ssion
sel ected Public Counsel's recommended figure which is
sonewhat higher than Staff's?

A Well, the -- their RCE is sonmewhat higher
than Staff's, but the overall rate of returnis
sonewhat lower. [In any event, you know, | agree with
the nmetrics, in theory, that M. Mirray put together.
It's very simlar to the ones that | perforned on ny
own. But like |I said, | think he actually
understated what the rating would actually be because
he assessed it against a -- the higher volatile
nmetric that is used for nostly electric and
multi-utilities. But yeah, the netrics that cane out
of either analysis would support a very strong credit
rating.

MR THOMPSON:. That's all the questions |
have. Thank you.

JUDGE HATCHER: Thank you, M. Wilters.
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Thank you, M. Walters. You can go ahead and turn

your video off. You are dism ssed fromthe virtual
W tness stand subject to recall by the Conm ssion.

W will nove on to the Ofice of Public
Counsel calling up witness M. Mirray. And
M. Mirray, whenever you're ready.

DAVI D MURRAY
The wi tness, having been first duly sworn,
testified as foll ows:
DI RECT EXAM NATI ON

JUDGE HATCHER: Thank you, sir. Have a

seat. M. dizer.

BY MR CLI ZER

Q Good afternoon
A Good afternoon.
Q Coul d you please -- could you pl ease state

and spell your nane for the record.

A. David Murray, |ast nane spelled
Mu-r-r-a-y.
Q And have you prepared or caused to be

prepared direct testinony in this case which has been
premar ked as 209 and 209C for the confidenti al
version, rebuttal testinony that's been

premar ked 210 and 210C for the confidenti al

version, and surrebuttal testinony that's been
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premar ked 211, 211C --

A. Yes.
Q -- for the confidential version?
And are the answers that you gave in that
testinony true and correct to the best of your

know edge and belief?

A Yes.

Q And do you have any corrections to nake?
A Yes, a coupl e.

Q Hold on. | wll go ahead and mark OPC

Exhibit 229 for M. Murray's errata sheet.

JUDGE HATCHER So nmar ked.

(OPC Exhibit 229 was nmarked for
I dentification.)

MR. MJRRAY: You want ne to go ahead and
read those into the record?

MR CLIZER  Hold on.

JUDGE HATCHER: M. dizer's going to
hand t hose out and probably ask you to read them and
then we wll take a quick poll of everyone and enter
it into the record.

BY MR CLI ZER
Q M. Mirray, is this docunent the errata
sheet to your testinony?

A Yes, it iIs.
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Q And does this docunent outline the changes

that you believe need to be nmade to your testinony?

A It does.

Q Can you pl ease wal k through what those
changes are?

A. Yes. In ny direct testinony on page 2,
line 2 | indicate that | recommend and authori zed
RCE of 9.65 percent based on a range of 9.1 to 9.09.
The 9.1 should be corrected to 9.25. And

correspondi ng -- correspondingly, the sane thing in
my rebuttal testinony on page 2, line 4, |
m sspecified the range there as well. It said 9.1

to 9.9. Needs to be changed to 9.25 to 9.09.
Q Are there any other changes that need to

be nmade to your testinony?

A. No.
Q Soif I were to ask you the sanme questions
posed in your testinony with re -- taking into

consi deration these changes, would your answers be
the sane or substantially simlar to today?
A Yes.
MR CLIZER Al right. Your Honor, |
will nmove for the admission of 209, 209C, 210, 210C,
211, 211C, and 229 which are respectively the direct

testinony, rebuttal testinony, surrebuttal testinony
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in public and confidential forns and the errata sheet

of M. David Mirray.

JUDCGE HATCHER: You' ve heard the notion.
|"mnot going to repeat the nunbers. W wll take
all of the notions together as one. Are there any
obj ections? Hearing none, all of these exhibits are
admtted onto the hearing record.

(OPC Exhi bits 209, 209C, 210, 210C, 211,
211C, and 229 were admtted.)

MR. CLIZER  Thank you, your Honor.
tender for witness for cross-exam nation.

JUDGE HATCHER: M. Thonpson.

CROSS- EXAM NATI ON
BY MR THOWPSON:

Q Good afternoon, M. Mirray.
A Good afternoon, M. Thonpson.
Q On page 5, line 4 of your direct

testinmony, you identify a $7 mllion CoBank | oan. Do
you see that?

A Yes, | do.

Q Way is that |oan anmount different from
t he $7, 066, 268 | oan bal ance that M. Thies incl uded
In his work papers supporting Confluence's revenue
requi renment ?

A The Conpany used a test year of June, |
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beli eve June 30th, 2022. And yeah, that anount was

very simlar to what the, you know, the $7 million
CoBank |l oan. | had not realized at that tine that
was still the bal ance on Confl uence's per-books

bal ance sheet of the Fresh Start venture | oan
contract. It was seven -- and that's what M. Thies
had reflected in his recommended capital structure.

Q Are there any obligations renaining
related to the Fresh Start | oan contracts?

A | mean, there's aftereffects, but there's
no -- there's no -- at least in Mssouri, there's no
ongoi ng i nterest expense associated with the Fresh
Start Venture contract.

The Fresh Start Venture contract was --
was refinanced. | nean, | take issue with having
this called a refinancing because it was, you know, a
| oan to, you know, the sane parties, you know, the
owner and the investor were, you know, the sane
folks. But the -- | guess the remaining effects of
that Fresh Start financing contract is the
accunul ati ve anount of interest expense that was
charged to Hillcrest utility -- Hillcrest, Raccoon
Creek, Indian Hlls and EEmH Ils from 2016 to 2022.
And | determ ned that anmount to be about five and a

half mllion dollars.
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So while there's no ongoi ng interest
expense charged in -- you know, the Comm ssion
dismssed this contract in 2017, so even, you know,
since 2017 that contract has been not put into rates
ot her than for previous tw cases, Raccoon Creek and
Hillcrest, but point being is -- is that the
remai ning effect has to do with, you know, the net
operating | osses that's been debated in this case.

Q And how did the Fresh Start |oan contracts
i npact the inplied profitability of the | egacy
utility operating conpanies?

A. Well, it made them |l ook, you know, |ike,
unprofitable. And that's exactly why, whenever | did
nmy credit netric analysis and | ooked at the financi al
performance of the utility operating conpanies, ny
cal cul ati ons just backed out the interest, the debt
to -- not the debt service because the interest is
only going -- you know, flows through the incone
statement. But backed out the interest on the Fresh
Start contract to get us kind of at a base as to what
their earnings were at a, you know, just assune a
hundred percent equity, because essentially that's
how it shoul d have been viewed since it was, you
know, owned by the sane fol ks that owns CSWR

So in ny opinion, in order to get an
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accurate reflection of the true financial performance

of these utility conpanies, the legacy utility
operati ng conpani es, you absolutely have to back out

that 14 percent interest rate because, you know, that

was deened to be an illegitimate self-dealing
contract.

Q Ckay. Let's shift gears a little bit.
Did you use -- now, in your analysis you used the
di scounted cash flow nethod. |Is that correct?

A. Yes.

Q How many versions?

A. | just used the multi-stage DCF.

Q And in the nulti-stage what growth rate

did you use for the first stage?

A. There is no specific gromh rate in the
first stage. Wuat | did, and this has to do with
bei ng able to access nore detail ed anal yst
i nformati on through S& G obal, and there have been
benefits to the advancenent of making data nore
econom cal ly avail able to governnment workers. |In the
past you would have had to have access to Bl oonberg
whi ch -- Bl oonberg Term nal, which is, you know,
prohi bitively expensive.

And so the point being is -- is that

all oned nme access to equity anal ysts discreet
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estimates of dividends per share, earnings per share,

for as | ong as possible, which typically, you know,
carries out to 2027, so about five years. And so
there's no -- you know, there's no inplicit growth
rate. You could calculate a growmh rate, but that
was not my concern. M concern was to capture

anal yst consensus estinmates of what dividends per
share, earnings per share were for the conpanies for
each -- even the first two quarters of -- or the | ast
two quarters of this year, but then annually after

that, until though discreet estinmates were no | onger

avai |l abl e.
Q Ckay. Now, you're famliar with

M. D Ascendis's direct testinony. |s that correct?
A. | am
Q And what growth rate did he use in the

di scount ed cash fl ow?
A. |'"d have to review. | don't have it
commtted to nenory.
MR. CLIZER Wuld you like nme to provide
hima copy?
MR, MJRRAY: | have it up here.
And he did a couple versions. Correct?
A constant growth, a sustainable growh, and a nmulti-

st age.
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BY MR THOWPSON:
Q So three different ones?
A | believe so. The nmulti-stage he used a

termnal growh rate of 4 percent. That's the
constant growt h stage.

And in the constant growth DCF, |ooks |ike
he had an average sustainable growh rate of 5.99
percent. Then he also did a constant growh using
just an average of five year -- of anal yst-projected
earni ng per share growth over -- conpound annual --
annual growth over the next five years, which | do

not agree with by the way -- but he used a 6.72

per cent.

Q In that constant growth nodel, the growth
rate i s supposed to go out to perpetuity. Isn't that
correct?

A In a constant growth, vyes.

Q And you said you don't agree with what he

did. Wy is that?

A. Wel |, because -- yeah. He actually did
sonet hing, you know, pretty simlar to what a | ot of
conpany witnesses do is | think M. D Ascendis did it
as well, is he just took an average of the five year
conpound annual growth rate consensus estinates of

equity anal ysts of earnings per share. And that's
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just a short-termgrowh estimate and that has no

reflection of what you woul d expect on a a perpetual
basis. That can ebb and fl ow
So | just don't -- | do not agree. For

I nstance, he has 11.7 percent for California Water
Services. Wat -- what his -- what his analysis
inplies is that you'll get a -- that you're going to
achi eve 11 percent -- 11.7 percent conpound annual
gain in your stock price every year forever into the
future. | nmean, if that's true, then sign ne up.

Q So is it your opinion that his results
were, therefore, too high?

A In a constant growth DCF, yes. The
constant grow h DCF, correct.

Q How about hi s sustainable, do you agree
with the results he achieved using that nodel ?

A Again, that 6 percent growmh is -- is

hi gher than what, you know, what is sustainable in

perpetuity.
Q How about the nmulti-stage?
A The multi-stage is nore simlar to -- he

does it in a different fashion, but his perpetual
growmh is inline wwth specifically what | see
i nvestors typically use for a perpetual growh rate

when enpl oying a simlar analysis.
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Q So do you think that the result he

achi eved using that nodel is reasonabl e?

A | nmean, | disagree with what this cost --
he has an average and a nedi an, he has a water
utility. He did -- okay. He had gas conpanies in
his proxy group, which | -- actually gas conpani es,
natural -- excuse ne -- natural gas distribution
conpani es have been trading at a bit of discount.
They' ve ki nd of been out of favor due to the concerns
about, you know, environnental transition issues,
climte issues, et cetera. But yeah. So if you --
i f you renove the gas conpanies, | believe his water
utility cost to equity is wthin the range of
r easonabl eness.

Q Okay. Now, did M. D Ascendis use a risk

prem um anal ysi s?

A Many, many, many different risk prem um
anal ysi s.
Q And let's just cut to the chase there. Do

you agree with the results he achi eved using those

nodel s?
A. No. No.
Q Do you think that they are unreasonably
hi gh?
A Yes. Sone are -- sone are totally
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Q How about the capital asset pricing nodel,
did he use that?
A. Yes. And -- and that contenplates a risk

premum as well and uses the sane type of nethodol ogy
to estimate his risk premum which, | nean, in sone
case he projects the S& 500 wi Il have a constant
annual return of 16 percent forever into the future,
which like I said, just -- just not rational.
Q So you don't agree with the results he
achi eved using that nodel either?
A. No. Those were bad inputs.
MR, THOWPSON. Thank you. No further
guesti ons.
JUDGE HATCHER: M. Cooper.
CRCSS- EXAM NATI ON
MR. COOPER:  Thank you, your Honor.
BY MR COOPER

Q M. Mirray, did | hear you correctly that
you referred to the Fresh Start |loan as illegal?

A. 1l egitimte.

Q Illegitimate. GCkay. Al right. Wrking

with that, would you agree with ny earlier questions
to M. Walters that -- well, the agreenent or the

| oan agreenent was approved by the Comm ssi on.
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Correct? O maybe there's nore than one, but -- but
the Fresh Start agreenents were approved by the
Comm ssi on; otherw se, the Conpany coul d not have
entered into those agreenents. Correct?

A That's correct.

Q (kay. Do you have in front of you OPC
Exhi bit 227 by chance?

A Can you please tell ne what the title is?

Q Yeah. That's the RRA regul atory focus
docunent that includes 2023 nunbers.

A |"'msorry. | do not have a copy in front
of ne.

Q Your counsel's going to provide you one it
appears. You have that in front of you?

A. | do.

Q Now, | ooking at those ROEs fromthe tine
period represented on that page, there's one that
kind of sticks out which is the Aquarion Water
Conpany of Connecticut RCE. Correct?

A. Well, it's the lowest, yes. It's 8.7
per cent .

Q Yeah. \Wereas if | conpare, you know, the

ROEs between, oh, the prior report, Exhibit 226 to
everything el se on 227 other than the Aquarion Water

ROE, they generally track; they seemto be in a
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fairly consistent range. Wuld you agree with that?

A The md nines. | nean, yeah, there's the
hi ghest of 9 point -- | nean, it speaks for itself.
Q Yeah. Yeah. Do you know by chance what

was going on with Aguarion Water of Connecticut?

Have you | ooked into that?

A |"mjust generally famliar from | think,
attendi ng the SRFA conference. | think there was a
comm ssi oner there from Connecticut and I, you know,

heard peopl e conpl ai ni ng about, oh, we got a

| ow- aut hori zed ROE in Connecticut. And, yeah, it --
there was sone runblings about, you know, maybe sone,
you know, | don't know if they adjusted it due to
service issues. | don't recall the details.

Q But you had sone information that there
was -- there was nore going on there, right, in terns
of how they | anded at 8.7 percent ROE than just a
st andard?

A Yeah. There's always nore details to all
t hese nunbers.

MR COOPER | don't have any further
guestions, your Honor.

JUDGE HATCHER: Thank you. That'll take
us to conmm ssioner questions. Chairman Rupp.

CHAI RVAN RUPP: | just have one.
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QUESTI ONS
BY CHAl RVAN RUPP:
Q Good afternoon, M. Mirray.
A Good afternoon.
Q You' ve testified in front of us many

times. And, you know, there's usually a general
thene of, you know, the Conpany has their w tnesses
that conme in wth the higher ROE than Staff and OPC
And |'ve heard you tal k about the constant growth
assunptions in various different cases. |Is there
anything in this particular case of how t he Conpany
presented their information that is overtly different
t han nost ot her conpani es when they cone in and
present their wtnesses and argunents that tend to

al ways result in a higher RCE?

A No. It's -- it seens to be pretty
standard boilerplate and that's rate of return. |
mean, | don't want to mnimze -- | feel like I've
gone into, you know, sone of details of the utility
operating conpanies and trying to get into the
specifics of CSWR s conpanies. But, yeah. By and
| arge, | nean, we have consultants that are going all
over the country. How nmuch tinme do you have to get
into the details. So yeah, it does seemlike they're

pretty standard and they stick to the sane approaches
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over and over and over.

CHAI RMAN RUPP: Ckay. Thank you.

COW SSI ONER HOLSMAN:  Judge, | have a
guesti on.

JUDGE HATCHER:  Yes, Conm ssi oner
Hol sman.

COW SSI ONER HOLSMAN:  Thank you.

QUESTI ONS
BY COWM SSI ONER HOL SVAN:
Q Can you tell nme what you think the

nati onal average ROE is? W've heard 9.4 to 9.6. In

your estimation, what is the national average?

A Well, | nean, actually I -- excuse ne. |
tried to -- and | put this in ny testinony. [|I'm
trying to provi de gui dance because, yeah, you're
talking to a person that has, you know, that has been
around for a while and done this probably | onger than
| should and has been told that, yeah, your -- your
return needs to be higher or |ower, whatever, you
know, the parties are too far apart. You know, |'m
going ten years ago where the Chairman Davis at the
time said, W need people to get closer, this is
ridicul ous.

So, but anyway, so, but | understand and

that's, you know, the zone of reasonabl eness, |
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went -- | went through that. That happened in 2004

in Mssouri Gas Energy case. That's when that was --
that's when that was established, plus or m nus 100
basis points and it was upheld by the appeals court.
But anyway. And it's been cited consistently.

So, you know, that being said, that's
why, | nean, | amvery, you know, confident that the
cost of equity is lower than allowed returns. And
it's not just ny opinion; it's based on talking to
the i nvestnent conmmunity and review ng their
analysis. And they're the ones that advise on
stocks, so, | nean, | think it's a little arrogant of
us to say that we think we know nore than the fol ks
that are advising investors. That's my opinion.

But anyway, so that's why when it cones
down to the zone of reasonabl eness, | realize | need
to provide you, the Conm ssion, with sone information
to help you because | know this is sonmething that you
are always asking about other states. And so water
Is definitely a little sparse with their deci sions.
And so on page 22 of ny direct testinony | actually,
you know, dive into what the waters, which we've
al ready discussed, the 9.4 in 2023, 9.6 for 2022.

But very few deci sions.

So, you know, | just -- as people know,
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ROE's not -- you know, it's as nuch of an art as

there is a science. So when it cones down to it, you
know, wanting to have sone nore robust data, | just

| ooked at what the electric and gases were too which
have many nore cases. And their averages were al so
right about 9.6. So | just -- and this is what |
specifically say in ny testinony. | recomend the
Comm ssion use an all owed RCE of approximately 9.6 as
a starting point after taking into consideration not
just water cases, but gas and el ectric because it's
nore robust; there's nore data there. And so

that's -- that's -- that's how |, you know. That's
nmy recomendation if you were going to | ook at --

Q So within that -- within that zone of
reasonabl eness, we're |l ooking at 8.5 to 10.5
approxi matel y?

A | recommended 8.6 to 10.6 because | said,
you know, there's not enough data on the water
utilities because it was 9.4 in 2023 and 9.6 in 2022.
Didn't quite nmake sense because, yeah, electric and
gas had cone up a little bit and there's a | ot many
nore electric and gas cases that are decided to the
extent they're released quarterly. And so | just
said | think 9.6 nakes sense.

Q Ckay. Let ne kind of ask a siml ar
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question to the chairman, but maybe a slightly

different way. Do you -- first off, how many ot her
conpanies in Mssouri and outside of Mssouri do you
have experience with that have this type of business
nodel where you're buying distressed systens and

you know you're going to have a lag in normalizing
the rates before you cone in for a rate case? How
many -- and so we've heard testinony that there may
not be profit for nmultiple years into the future.
How many conpanies in the country have this business
nodel that you're aware of?

A. You know, it's very few as far as, you
know, nmaking it their primary business nodel. |
mean, M ssouri-Anerican has acquired distressed
systens, but yes, they're a very |arge conpany and
they just absorb them This is -- this is CSWR s
busi ness nodel. So yeah, |'mnot aware of a conpany
that this is their primary busi ness nodel.

Q Do you think that that business nodel from
a policy perspective, nutually exclusive of any
particulars in this rate case, has inherently nore
ri sk associ ated than a busi ness nodel that is going

after performng systens?

A Well, and that's -- yeah. You ask a great
guestion. And | thought that was a -- you know,
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obvi ously when -- when CSWR first, you know -- | say
CSWR; | think that's their -- that's their doing

busi ness as nane, there's been sone confusion on

that. But CSWR, you know, cane in and filed its

first rate case in 2016 for Hllcrest. And, you

know, at that tinme, | nean, a |lot of were, you know,

concerned about, you know, this is sonething that's
going to require a significant anount of investnent,
custonmer bills are going to go up trenendously, you
know, is -- is the cash flow going to follow, is the
financial perfornmance going to foll ow.

And that's why | went in and eval uat ed
Hillcrest and the Raccoon Creek and Indian Hlls
credit netrics. And -- and what | -- and after
backi ng out that, you know, what | considered to be
an illegitimte Fresh Start contract, you know, |
found that the credit netrics of these rehabilitated
systens are -- are consistent with at |east an
I nvestnent-grade credit rating, BBB or higher. So
that's why | did that. Because we have experience.
They' ve done it. And | don't think there's, you
know, really any reason -- | nean, what better
experience to look at than the utility operating
conpani es that have al ready gone through this, the

| egacy conpanies that is. And that's in ny
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testi nmony.

Q Educate ne on the credit rating system

VWhat is the highest rating that a conpany can

achi eve?
A. A conpany, | guess there are conpanies
with AAA/. I'mtrying to -- | can't renenber, but

there's just a handful. But AAA is the highest, the
hi ghest rating you can achieve. Mst utilities, |
mean, electrics are al nost, you know, average of
about BBB. You know, gas at one tine used to be
about, you know, an A-mnus. Witers are typically
A-mnus to A

Q And so in your testinony, if 9.6 was
adopt ed, they would have access -- or they would have
the capability of servicing their debt to get themto
a BBB. |s that correct?

A For the systens that are -- that are
subject to this rate case, yes. And that's what |'m
focused on are the systens that are subject to this
rate case.

Q Ckay. And then that could potentially
affect cost to capital in the future, whatever that
rating is, you know, could potentially affect the
rat epayers going forward if cost of capital becones,

you know, higher because of that rating. Is that
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accurate?
A Well, since they -- since Confl uence
executed a |l oan with CoBank, CoBank does its own
credit analysis. And | didn't find anything in
their -- in their |oan agreenent or the anal ysis or

correspondence they had with the Conpany that

i ndi cated they woul d charge anything other than what
their typical, you know, margin is. | can't renenber
if they used a secured overnight financing rate, but
it's 6.6 percent. | nean, | did not see anything
that indicated they would charge any nore than 6.6
percent if they took the full anount of debt that was
in their financial covenants.

So nmy answer is yes, | just -- | don't
know. [It's up to CoBank, and | don't think they | ook
to -- | nean, these conpanies are not rated. These
are our assessnments. CSWR does not have a credit
rating nor does its utility operating conpanies.

Q Ckay. Visiting that subject of not taking
the full anmount of debt, do you think a conpany who
has a net operating loss is in a position to assune
nore debt, or would they -- is there a financi al
consideration that if you are at a net operating
| oss, you should try to mnimze the debt that you

have to service?
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A Actually | -- and unfortunately I
addressed this nore in the EEmHIls case in 2020,
but if there's a -- if there is a fundanental change

In the expected earnings of cash flows for an asset
because of, you know, sone structural event -- and |
will say a structural event for these small water and
sewer utilities is having their rates increased to
reflect the |ost of service -- the creditor is going
to look at that as the credit profile.

The history of Confluence in these
underperformng systens is not what's inportant.
What's inportant is what do you expect the financi al
performance to be going forward. And CoBank is
actually aware of the way the utilities', you know,
ratemaki ng world works. You know, obviously they
m ght |ike, you know -- |'Il just be honest, | nean,
they mght like things in Louisiana better because
they have formula rates or what have you. But in
M ssouri, you know, we've -- you know, the financi al
performance of our utility operating conpanies for
CSWR has been quite good.

Q Soisit -- isit away -- so fromthe
rat epayers' perspective, would the ratepayer be
better served if Confluence had taken the entire

anmount of debt offered, or is the ratepayer better
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served if that debt would be serviced faster?

A The ratepayer is better served if you
reflect the cost, you know, the capital structure
that is consistent wwth the risk of their assets that
have been inproved. So | amnot taking into
consi deration acquisition of future systens that may
have net operating |losses in determ ning what | think
is a fair and reasonable capital structure and rate
of return. |1'mlooking at the systens that are in
here for a rate case.

And so the ratepayers are better served to
pay a cost of capital, to pay a rate of return
consistent with the reality of their current
situation which is rehabilitated systens that are
going to have their rates increased.

COW SSI ONER HOLSMAN:  Okay. Thank you
very much. Judge, that's all the questions | have.

MR. MURRAY: Thank you.

JUDCGE HATCHER: Thank you, Comm ssi oner
Hol sman. Any ot her comm ssioner questions? All
right. The Bench has no questi ons.

That will take us to recross. That's
going to be M. Thonpson.

MR. THOMPSON. Thank you, Judge. | have

no questions. Thank you.
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JUDGE HATCHER: And, M. Cooper.
MR COOPER  Sorry, your Honor.
RECROSS- EXAM NATI ON
BY MR COOPER:
Q Just one point of clarification. Based

upon Comm ssi oner Hol sman's question, you nade a
specific reference to systens subject to the rate
case. Do you renenber that?

A. Yes.

Q And by that | take it you nean systens
that were a part of Confluence R vers as of
January 31st of 2023. Correct?

A That's ny under st andi ng, yes.

Q Yeah. And so when you tal k about your
credit rating and at that, essentially at that point
intime, it necessarily ignores sone of the reality
that | talked about in ny openi ng statenent today,
right, that there's already four additional systens

to what was there as of January 31st. So those

are -- those are part of the conpany as --
A. Yes. | don't believe --
Q -- we sit here today. Correct?
A Yeah. | don't believe the current -- the

ratepayers to the current system should have to pay a

hi gher cost of capital for additional acquisitions.
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Q And that's interesting because the only

way that the Conpany can ultinmately get the rate
adj ustnent that those new systens are likely to need
Is to bring back the entire Conpany for a new rate
case. Correct?

A. Yes. That's an unfortunate situation |

guess, Yyes.

Q And it's not only the four systens.
There's other systens that are -- that have already
been approved that will be closed soon. Correct?

A | don't know the details on that.

Q But you'd assune there's other systens in
the works. Right? | nean, you're aware there's

ot her applications?

A | believe that, yeah, | just saw an
i nternal docunent that indicated there was other
t argets.

Q Right. So when you talk about, you know,
the credit rating of the conpany, you know, only
I ncluding the existing systens, would you agree with
me it just -- it just ignores reality, correct, as to
what the Conpany's going to look Iike on the first
day new rates cone into effect?

A But ratepayers of these systens are not

payi ng for the Conpany's financial and investnent
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strategy. The Conpany's -- the ratepayers of the

systens are paying for the risk of their assets.
And, you know, investnents have been nmade in their
assets and the cost of capital rate of return should

be consistent, which as |'ve seen with H |l crest and

Raccoon Creek -- well, let's just take, you know,
that for exanple. Hillcrest -- Hllcrest has been
wr apped i nto Confluence and, you know, | cal cul ated

a 30 percent RCE. If you start just w apping them up
and saying that they could not raise nore debt than
even 55 percent, | would -- | would claimthat that's

wrong because | got information in ny testinony that

shows they could -- they could have a hundred percent
debt. And so that's just not fair. | nean, it's the
reality, but it's not -- that's not fair to the

current rate payers.

Q But ultimately we're tal king about the
risk of the Conpany itself. R ght? And you were
asked -- and you were asked before about the, you
know, the Conpany's strategy essentially, its
approach to business. And | think you agreed you
have not seen -- was that you that said you had not
seen any ot her conpany that had that sort of focus
on --

A No. This was very --
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Q -- the small, distressed systenf
A A very aggressive growh strategy that
should be -- fall on to the investors.
Q | guess ny -- where | fall -- | fall away

Is that, you know, this focus on one system by one
systemseens like it leads -- it doesn't lead to
ultimately a conpany that is strong and able to
continue to purchase the small, distressed systens
that | think there's at | east sone agreenent, is to
the benefit of the State, it's to the benefit of a
| ot of public interest in a lot of ways. Correct?
A. That's correct. But if you want to talk
to the ratepayers of Hillcrest that have had
exceedi ngly and unbel i evably good financi al
performance where their FFO, the funds from
operations is 150,000 and doesn't vary by plus
or mnus 5,000, since they had their rates raised
in 2017, | think they would strongly disagree that
t hey should be just grouped in and subsidi ze the
grow h through acquisitions. So no, | do not think
that that is a good policy. | think the policy is
you rai sed rates on them about six years ago, plus
they paid the 14 percent rate and they got NOLs with
that. That is entirely unfair to those ratepayers.

Q But fromwhere they cane from M. Mirray,
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you renenber where they were when the system was
first purchased. Right?
A And they paid for it. They paid extrenely

hi gh rates and that's why they're such good financi al
performance. They -- and they don't have hardly any
risk.

Q And in this case even under the Conpany's
proposal, their rates would actually go down.
Correct?

A Yes.

MR. COOPER  Ckay. Thank you. That's all
t he questions | have.
JUDGE HATCHER: And redirect.
MR. CLIZER  Thank you.
REDI RECT EXAM NATI ON
BY MR CLI ZER

Q Good afternoon
A. Good afternoon.
Q Let's start back at the beginning with the

cross-exam nation by Staff. Do you recall that?

A. Yes.

Q You had a di scussion regarding the
potential aftereffects of the Fresh Start |oan. Do
you recall that?

A Yes.
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Q And | think that you nentioned that the

remai ni ng effect of the accunul ated interest expense

was about 5.5 mllion. |s that correct?
A. That's correct.
Q Did you devel op a worksheet to cal cul ate

t hat anount ?

A Yes. | |ooked at the annual reports that
were filed wwth PSC, relied on sone DR responses from
t he Conpany, and al so, you know, checked sone of them
against the tax returns that | had available to
determ ne the total interest paid.

MR. CLIZER  Your Honor, 1'd like to mark
Exhi bit 230.

JUDGE HATCHER:  So mar ked.

(OPC Exhibit 230 was marked for
i dentification.)
BY MR CLI ZER

Q M. Mirray, is this the worksheet that you
were just referencing now?

A Yes, it is.

Q So this is sonething that you' ve
devel oped?

A | did personally, yes.

Q Can you pl ease, again, just high |evel

explain how you cane to these nunbers?
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A | pulled the information from 2016

t hrough 2020 directly fromthe PSC annual reports for
each of these utility operating conpanies. For 2021
because the Conpany -- the utility operating conpany
no | onger filed independent, individual PSC annual
reports, | relied on information that the Conpany
provide to ne in response to a data request, so their
financial statenents. In 2022 | relied on response
fromthe Conpany to one of ny data requests.
And just to clarify, the Confluence when

It says consolidated, you know, Confluence never had
a Fresh Start loan, only Hillcrest, Raccoon Creek,
Indian Hills and Elns Hlls. So that $1,110,000 is
an addition of all the interest fromthose | egacy
utility operating conpanies.

Q And so this docunent shows how to
calculate the total interest expense that the Conpany
has claimed on its financial reports effectively or

i ncone taxes?

A. Yes. They match up pretty cl ose.
Q What woul d happen to the Conpany's net
operating | osses if you backed out the $5 mllion, or

|"msorry, $5.5 mllion roughly of incone tax

expense?
A It would be $5.5 mllion |ess.
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Q |s it reasonable to have included that

I ncone tax expense as part of a calculation of the
Conpany's net operating | osses?

A. |"'mnot a tax lawer. It is a |loan
bet ween, you know, the sane investors that were
equity investors in CSWR and equity investors in
Fresh Start. | have characterized it as an
illegitimate loan. It's not a, you know, separate

conpeting interest, financial interest. They're the

same folks. And so | -- | don't know that | could do
it myself. | don't know that | could deduct an
I nterest expense if | was paying nyself. "Il just

| eave it at that.

MR. CLIZER Before | forget this tine
because | have a tendency to, |I'll go ahead and nove
for the adm ssion of Exhibit 230.

JUDGE HATCHER: You' ve heard the notion
for the adm ssion of Exhibit 230. Any objections?
Hearing none, it is so admtted.

(OPC Exhibit 230 was adm tted.)

BY MR CLI ZER

Q Let's tal k about the di scount cash fl ow
nmet hod that was -- that was di scussed between you and
Staff counsel. Do you recall that discussion?

A Yes.
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Q | s there any way that you can just put
those growth rates in perspective for a nore |ay
person? You threw a ot of nunbers around. |Is there

sone way that you can hel p ne understand? Sonet hi ng
to conpare themto?

A. | just -- you know, actually I'Il just
t hi nk about sone of the studies on the conposition of
I nconme -- incone returns versus capital gains returns
for utilities. And usually the, you know, the incone
returns, at least for a period of 1970 to |ike 2010,
the incone returns made up about two-thirds to
three-fourths of the total returns for utility stock
I nvestors. So that nmeans about a third of their
return was from capital gains.

So if you had, you know, a dividend yield

of 6 percent and you're going to have, you know, 3
percent capital gains, so, you know, for, you know,
two-thirds of your returns being for dividend yields,
you can get, possibly get a 3 percent growh rate. |
mean, it's not conplicated nath over the long term
And it's -- you know, and that's what utility stocks
are known for. | nean, obviously there's a different
situation wwth this conpany, but that's for proxies.

Q And M. D Ascendis's growh rates are

substantially higher than that. Correct?
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A He assunes that, yeah, that the Conpany's

going to grow at say 11 percent perpetually into the
future.

Q |"mgoing to turn to a couple of questions
that you got fromthe Bench, specifically from
Comm ssioner Hol sman. Do you recall those
conversations?

A. Yes.

Q And | think the first conversation
concerned whet her or not Confluence's business nodel
woul d make them nore risky. Do you recall that
conversation?

A Sonmewhat .

Q Has history borne out that Confluence's
busi ness nodel actually is risky?

A For the systens that have been
rehabilitated, the financial performance has been

fine. For, you know, as far as going out and

acqui ring additional underperform ng systens, | nean,
absent the interest issue, yeah. They -- they
i ncur -- you know, they have negative free cash fl ow,

there's no doubt about that. They need capital
contrary to what M. D Ascendis said earlier. They
need capital.

And -- and so yeah. There's -- you know,
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it's -- it's a--it'salong -- 1 nean, it's a lag.

| nmean, who knows when the |lag would be. | nean,
they m ght want to be bought out at sone point or --
or maybe they'll continue to invest. But it's -- you
know, they -- the previous investors, you know,
turned a pretty good profit on this business nodel.
Soit's not -- it's not like they're selling to other
I nvestors at a discount of what they invested, not
even cl ose.

Q So for the systens that have cone in for a
rate case, the system has worked; they've been able
to be nade whol e?

A Yes, no. | said the financial performance
of those utility operating conpani es have been just
fine.

Q Actually |I'mgoing to piggyback on that
for a second. |I'mgoing to junp around. [|'m going
to tal k about the discussion you had with Staff
counsel on recross-exam nation. And a |ot of that
had to do with the question of whether or not current
rat epayers should be paying for future expansion. Do
you recall that?

A Yes.

Q Now, if | understand your testinony

correctly, you said basically that the existing
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Hllcrest, Indian Hlls, Raccoon Creek systens have

been producing a | arge anmobunt of the cash flow for

t he Conpany currently or in -- recently. Is that
right?
A. Their earnings before interest, taxes,

depreciation, and anortization would justify al nost

the entire $7 mllion debt issuance from CoBank. The
ot her systens are bringing those -- you know,
those -- those custoners that paid those higher

rates, they're bringing that financial perfornance
down for Confluence on a consoli dated basis.
Q And that cash flow s going up the chain to

Central States Water Resources as wel |l ?

A The financial performance. They're not
maki ng distributions to -- to their investors.
Q But is that financial informance [sic]

benefiting other states at this point?

A. It's -- yeah. [It's sonmething | have in ny
testinony, and it's confidential. | don't --

Q Ah, never mnd then. Apologies. | did
not know that | was trespassing there. | wll cite

toit in brief.
So junping back to the conversation you
had w th Comm ssi oner Hol sman, woul d rat epayers be

better served. Just at a high level, which is
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generally higher, cost of equity or cost of debt?

A Wthin the sanme capital stack, within the
sane conpany, cost of equity's going to be higher
than the cost of debt.

Q So all other factors being equal, a higher
cost of -- sorry -- a higher equity ratio is going to
result in a higher cost to custoners?

A Yes.

Q What benefit do custoners receive from
havi ng a higher equity ratio?

A | mean, you can have nore financi al
flexibility, but there's a price to that financial
flexibility, you know, to -- you know, so a little
bit of a higher equity ratio allows for sone
financial flexibility. But again, is that for your
current custoners or is that for your future growth
strat egy.

Q And that's really the central point of
your argunent, correct, that current custoners
shoul dn't be subsidizing future custonmers. Right?

A Yes.

Q M. Mirray, you' ve |ooked at a | ot of

different cases, lot of different utilities for the

OPC. Right?
A OPC and Staff, but yes.
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Q And Staff. It's not uncommon for

utilities to be declaring that operating |oss for tax
I ncone pur poses?

A. D fferent reasons, yes.

Q For those utilities that have been in a

net operating loss for tax incone purposes, have they

still either refinanced debt or issued new debt?
A General ly, yes.
Q So it's not uncommon at all for a utility

to i ssue new debt despite having a net operating

| 0ss?
A. | mean, that's been the case with bonus
depreciation. | nean, that's -- yeah, that's --

t hat' s happened frequently.

MR, CLIZER | think I have no nore other
questions. Thank you.

JUDGE HATCHER: Thank you, M. Mirray.
You are excused subject to recall.

W are down to one issue for today. That
Is the water flowrate. | amtenpted to take a quick
break now. W' ve been going for an hour and 20
m nutes. About 10 m nutes and -- yes, absolutely.
We're on break. Let's go off the record.

(off the record.)

JUDGE HATCHER: The hour of recess
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havi ng expired, let's go back on the record. W

are rejoining the Confluence general rate
case, WR-2023-0006 and we are on the issue of water
flowrate. | believe the parties intend to start
with mni opening statenents, and we'll|l go ahead and
get started with --

MR, CLIZER | waive.

MR, WOODSMALL:  Your Honor, if it's good
for you, | think we're all going to waive.

JUDGE HATCHER: Hearing no objection,
m ni opening statenments wll be waived. W'Il go
ahead and have the Conpany call its first w tness.

MR. WOODSMALL: Thank you. M. Lyons,
can you hear ne?

MR. LYONS: Yes, | can. (Good afternoon.

MR, WOODSMALL: Ckay. Your Honor, we'd
call M. Lyon -- or TimLyons to the stand pl ease.

JUDGE HATCHER: And, M. Lyons, please
rai se your right hand.

TI MOTHY LYONS
The wi tness, having been first duly sworn,
testified as foll ows:
DI RECT EXAM NATI ON
JUDCGE HATCHER: Thank you, sir. Your

W t ness.
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MR, WOODSMALL:  Your Honor, before I nove

for his adm ssion of his testinony, |'d just like to
|l evel set a bit. As you'll recall, the three parties
here all agreed to waive cross-exam nation of each
other's witnesses. So other than sone foundational,
corrective type matters, we're going to waive
Cross-exam nation and just take Conm ssion questions.
| s that your understandi ng?

JUDGE HATCHER: No. |'Ill take that
understanding. | thought it was AM .

MR WOODSMALL: AM was addressed by ny
stipulation this norning.

JUDCGE HATCHER: Right. And so that was
wai ved. That's in the books so to speak.

MR, WOODSMALL: Right.

JUDGE HATCHER: And we're going to have
the sane treatnent for water?

MR, WOODSMALL: Correct.

JUDCGE HATCHER: kay. New to ne, but |
like it.

MR, WOODSMALL: Ckay. Thank you, your
Honor .
BY MR WOODSIVALL:

Q Wul d you spell your -- would you state
your nane and spell it please.
888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS

www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Transcript of Proceedings August 15, 2023

Page 159
A It's Tinothy Lyons, last nanme is
L-y-0-n-s.
Q And by whom are you enpl oyed and i n what
capacity?
A. Scott Madden and |'m a partner.
Q And have you been retained to provide

testinmony in this case by Confluence Rivers Uility

Oper ati ng Conpany?

A Yes, | have.

Q And you filed direct, rebuttal, and
surrebuttal testinony. |s that correct?

A. Yes, that's correct.

Q And for your information, those have been

Is marked as Exhibits 12, 13, and 14. Do you have
any corrections to nake to that testinony?

A No, | do not.

Q And if | were to ask you the sane
guestions here today, would your answers be
substantially the sane?

A. Yes, they woul d.

Q And are those true to the best of your
know edge, information, and belief?

A Yes, they are.

MR, WOODSMALL:  Your Honor, |'d nove for
the adm ssion of Exhibits 12, 13, and 14 and tender
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the witness for cross-exam nati on.

JUDGE HATCHER: Thank you. You heard the
nmotion of counsel. Exhibits 12, 13, and 14, are
t here any objections? Seeing none, they are so
adm tt ed.

(Conpany Exhibits 12, 13, and 14 were
admtted.)

JUDGE HATCHER: The wi tness has been
tendered. We'll go to M. Thonpson.

MR, THOWSON. M. Vandergriff is
representing Staff on this issue, Judge.

JUDGE HATCHER: My apol ogi es.

M. Vandergriff.

MR. VANDERGRI FF: W wai ve
Cross-exam nati on.

MR, CLIZER We've all waived.

JUDGE HATCHER: On, gosh dang it.

MR, WOODSMALL: | probably shouldn't have
said it that way.

JUDGE HATCHER: No, no, no, no, no. You
just said it just ten seconds ago. M/ apol ogies.
Staff waives cross-examnation. |'ll speak on behalf
of OPC, they waive cross-exam nation. Are there any
conmm ssi oner questions? | know that we do have

comm ssioners on the Webex. W'Ill wait just a

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com




© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Transcript of Proceedings August 15, 2023

Page 161
noment .

Ckay. Gve ne just a second. | need to
review this real quick. I'mstill getting it in
front of me, M. Lyons.

QUESTI ONS

BY JUDGE HATCHER

Q Figure 1 of your surrebuttal testinony
shows Average Custoner Usage by Service Area. |Is
this the sane data that was provided to Staff?

A Yes, it was. These are part of our work
papers.

Q Just to confirm Figure 1 represents
the 12 nonths endi ng Decenber 31st, 20227?

A. Twel ve nont hs endi ng June 30t h, 2022.

Q What were the source docunents you relied

on for Total Water Usage col um?

A These cane directly fromthe Conpany.
Just we were provided a spreadsheet that had all of
the bills and water usage.

JUDGE HATCHER: Ckay. Thank you. We

have been joined by a conm ssioner in person, so |

wi Il just ask once again if there's any comm ssi oner
questions. Hearing none, | have had questions, so we
wi Il go ahead and go through recross and then

redirect. M. Vandergriff?
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MR. VANDERGRI FF:  No. W don't have any

guesti ons.

JUDGE HATCHER M. di zer.

MR. CLIZER No questions. Thank you,
your Honor.

JUDGE HATCHER  Conf | uence.

MR, WOODSMALL: Just one.

REDI RECT- EXAM NATI ON

BY MR WOODSIVALL:

Q M. Lyons, do you recall being asked by
the Bench the date for your usage data and that was
t hrough June 30th, 2022. |Is that correct?

A Yes.

Q Do you believe that the usage data through
June 30th would al so be reflective of usage through
ei ther 12/31/22 or 1/31/23?

A | have no information that woul d suggest
It would be different.

MR, WOODSMALL: Thank you, your Honor.
JUDGE HATCHER:  Thank you. Thank you.
M. Lyons, you are dismssed fromthe virtual w tness
stand. | appreciate your appearance. M. Cox's
testinony has already been entered. He's listed as a
Wi tness on the entire issue. W didn't take out just

wat er .
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MR, WOODSMALL: Thank you.

JUDGE HATCHER: Thank you. Let's nove on
to Staff. Does Staff have a Wtness Roth? O we're
substituting, let nme think, Gateley?

MR. VANDERGRI FF:  Yes, your Honor. W
call Curtis Gateley to the stand.

JUDGE HATCHER: Sorry. That was ny part.
Pl ease rai se your right hand.

CURTI S GATELEY
The wi tness, having been first duly sworn,
testified as foll ows:
DI RECT EXAM NATI ON

JUDCGE HATCHER: Thank you, sir. Please

have a seat. Your wtness.

BY MR VANDERGRI FF:

Q Good afternoon
A Good afternoon.
Q WIll you please state your nane and spell

your name for the record.
A. Curtis Gateley, CGu-r-t-i-s,
Ga-t-e-l-e-y.

Q By whom are you enpl oyed and i n what
capacity?
A Public Service Commi ssion Staff. 1'mthe

manager of the Water, Sewer, and Steam Departnent.
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Q Are you the sanme person who caused to be

prepared certain testinonies which have been nmarked
as Staff exhibits which is direct testinony 111,
rebuttal testinony 118, and 130 which is surrebuttal
t esti nony.

A. |"msorry. Yes. | did prepare those
testinonies, but I'malso sponsoring additional
testi nony.

Q Al right. So you're sponsoring those
testinonies. Do you have any changes or corrections
to any of those testinonies?

A. | have been nmade aware that there is a
correction to Keri Roth's testinony which has already
been alluded to by -- in the opening to the case.
There's a mathematical error in the previous rate
design that she had prepared. It's -- it does not
directly inpact the -- the remaining i ssue of what
average usage that's used in the rate design, but
she, in calculating anticipated sales, she included
In her math an assuned usage for unnetered custoners,
whi ch woul d not have a netered usage; they're charged
a flat rate. And the result of that caused errors
then in calculating coomodity rates. But that error
Is easily taken care of in any future rate design

that m ght conme out of this case.

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Transcript of Proceedings August 15, 2023

Page 165
MR. VANDERGRI FF:  Your Honor, we can go

about addressing this correction two ways. W can
either anend it to Exhibit 133, our current errata
sheet, or we can file a new one.

JUDCGE HATCHER: Do you al ready have an
errata sheet prepared?

MR. VANDERGRI FF: Exhibit 133.

JUDGE HATCHER: Oh. It's already in
evi dence.

MR. VANDERGRI FF:  That one is and we can
amend it to address these corrections.

JUDGE HATCHER: 1'mgoing to ask the
parties. M inclination is, and I know ny preference
has been for a witten subm ssion, but just l|istening
to his answer, if this is the only one, | was kind of
t hi nki ng of just accepting the on-the-record answer.
However, | would assune that counsel may prefer
sonething in witing, so |I'mgood with whatever the
wi shes of counsel are.

MR, WOODSMALL:  Your Honor, | believe
M. Gateley's clarification suffices for us. As he
i ndicated, they're still using the 5000 gallon
surrogate, so it does not affect their bottomline
calculation. The clarification is adequate for us.

MR CLIZER My understandi ng bei ng that
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it does affect the issue which -- or affect the --

the clarification is directed towards an issue which
I's hopefully pending settlenent, so | amokay with
the clarification on the record as well.

JUDCGE HATCHER: (kay. Then, Counsel,
thank you. | do not need an addition to the errata
sheet. | appreciate the offer.

MR. VANDERGRI FF:  Thank you.

BY MR VANDERGRI FF:

Q M. Gateley, taking into account those
corrections that you stated today, if | asked you the
guestions that were in the testinony, would you give
the sanme answers today as in the testinony?

A. Yes.

MR. VANDERGRI FF: At this tinme | offer
Staff Exhibits 111, 118, and 130 and | tender the
W t ness for cross-exam nati on.

JUDGE HATCHER: Thank you. Before | ask
the ot her counsel for objections, | just want to
doubl e check and make sure. W are not asking for
Exhibit 108 or 126 which is Wtness Gateley's
testinony; we're asking for Wtness Roth's just --

MR, VANDERGRI FF: Ri ght.

JUDGE HATCHER: Thank you, sir. Are

there any objections? You heard the notion; we'll
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take themall in one, just for Wtness Roth's

testinonies, 111, 118, 130, are there any objections?
Seeing none, it is so admtted.

(Staff Exhibits 111, 118, and 130 were
admtted.)

JUDCE HATCHER: W tness has been
tendered. M. di zer.

MR, CLIZER  Ch, right. No questions.
Thank you, your Honor.

JUDGE HATCHER: Conf | uence.

MR, WOODSMALL: No questions, your Honor.
Ve wai ved.

JUDGE HATCHER: W wai ved.

MR CLIZER Didn't matter. It's all
good.

JUDGE HATCHER: That's okay. | got
Cizer. He had to answer on the record. Sorry.
Bench questions. Sorry. Are there any conm ssi oner
questions? W' Il pause for a mnute.

COW SSI ONER HOLSMAN:  Judge, |'ve got a

guesti on.
JUDGE HATCHER: Yes, Conm ssi oner
Hol sman.
COW SSI ONER HOLSMAN:  Thank you.
QUESTI ONS
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BY COWMM SSI ONER HOL SMAN:
Q DNR publication 2852 says the average

famly's indoor water usage is about 50 gall ons per

day per person. |Is that a fair estimate?
A. | don't know for certain what they relied
onto -- to cone up with that nunber. | -- | believe

that it was probably a good nunber for them but | --
| don't know that it lines up very well w th what
we' ve experienced across the state.

Q And how many fam |y nenbers per househol d
are you counting?

A. Qur efforts are at -- what we've seen as
far as per custoner usage did not include an analysis
of the nunbers of persons in a house. W have lots
of different situations. W have a great deal of
custoners where it's only two people, maybe retired
coupl e; we have other situations where it's perhaps
one person with an extensive irrigation system So
we're -- we're faced with many different settings.

Q Ckay. And how many gal | ons per day per
househol d are you testifying to?

A W have seen -- | have seen usage as | ow
as 3,600 gallons per custoner per nonth and usage
greater than 6,000 per custoner per nonth for a

system (Cbviously there's nuch greater variability
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wthin a system but | did not try to do a breakdown

on that math. | could. The efforts that we're
maki ng for rate design and for the exanples that we
send out for local public hearings is a per nonthly

average that we see.

Q And that's sonewhere between 3, 600
and 6, 000?
A General |l y speaki ng, yes.

COW SSI ONER HOLSMAN:  Ckay. Thank you,
Judge. That's all the questions | have.

JUDGE HATCHER: Thank you, Conm ssi oner.
Are there any other comm ssioner questions? Ckay.

The Bench does have just a couple.

QUESTI ONS
BY JUDGE HATCHER
Q How did Staff conme up with 5,000?
A Really it was just our professional

j udgnment based on what we have seen. W felt

that 5,000 was a conservative estimte to use.

The -- | said earlier, we have seen usage that
generally is in the ballpark of between 4,000

and 5,000 nost commonly. W have seen |ower. |
remenber one, although | can't renenber the nane of
the system that | renenber seeing actual average

data that was 3,600 that |ooked pretty reliable. So
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really we were forced to make an estimte, and we
chose what we thought was a good nunber that was
conservative.
Q So you | ooked at other systens in M ssouri

and deci ded on an average? |'m basically using
"average" as a termof art, but you determ ned from
your experience that 5,000 was an appropriate nunber?

A. Yes.

Q Does that weighing of the systens
differentiate between urban and rural ?

A In this effort, it -- it does not. The
systens that Confluence has generally speaking are
nore rural. Generally speaking, we have had our
hi ghest usage in sone of the nore affluent areas in
rural -- or sorry -- in urban settings where fol ks
are irrigating yards. And in sone cases they're
required to by their honeowners associ ation of
course. But those are the fol ks who woul d have the
hi ghest usage and, you know, it's not unusual to
see 10,000 gallons a nonth for sone of those folk.

Q In Wtness Roth's prefiled testinony, she
i ndicated that Staff was not able to use the
Conpany' s pronoted average due to, quote, problens
with the quality of Confluence's water sal es data.

A From our perspective, yes.
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Q Can you enlighten ne on what those

probl ens are?
A "Il preface it by saying | fully

acknow edge that Confluence is buying systens that
are, well, I'll say the majority of the systens that
they' re purchasing are sonetines not in the best
shape. But in |ooking at the data that the Conpany
provided in response to data requests that our
auditors had put forth in trying to establish
revenues, there's -- there's several troubling
t hi ngs.

And | have an attachnent that | put on ny
di rect testinony which we haven't admtted yet, but
It includes sone of these exanples where Terre Du Lac
for exanple, they have in 2022 the data they reported
to us, all but four nonths they sold nore water than

they produced. Well, that physically can't happen.

You know, there's -- there's sone problemwth
nmetering or sone problemwith -- with the data
reporting.

Have ot her situations where systemreports
significant water |o0oss or non-revenue water where
they produced quite a bit nore than they sold
routinely. In other situations it -- there are wld

sw ngs between magically selling nore water than what
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t hey produced versus then maybe the next nonth a
wat er | oss.
And fromwhat -- fromwhat |'mseeing wth
the data overall, this -- this doesn't |ook
representative of what's actually going on. M -- ny

first instinct is that you' re buying sone systens
that haven't had investnent, but the nost |ikely
scenario is that sonme anount of the water loss is the
neters aren't spinning accurately. Custoner neters,
they're -- they're not paying for all the water
they're using. There isn't a good way to quantify
that without having all those neters tested, but as
has been presented in other evidence that -- or other
testinony, it's not sonething you can figure out
instantly.

| don't believe that 2,750 is an accurate
representation of how much water fol ks are actually
using. But we don't -- we don't have a good nunber
for what it is. Mght it likely be sonewhere in
between 2,750 and 5,000, it's certainly possible.
But until neters are replaced, there's not a good way
to know or well, test -- tested or repl aced.

JUDGE HATCHER: Thank you. That'll take
us to recross-examnation. M. dizer.

MR. CLIZER  No questions, thank you.
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JUDCGE HATCHER: Conf | uence.
MR, WOODSMALL: Thank you, your Honor.
RECROSS- EXAM NATI ON
BY MR WOODSMALL:

Q Just working -- well, we'll work in the
sane order. You were asked sone questions by
Comm ssi oner Hol sman representing that DNR
publication 2852. Do you recall that question?

A | recall the question.

Q And you are not famliar wth that
docunent, are you?

A. It's certainly possible that | have read

it, but I don't have an i medi ate recollection of it.
Q Ckay. But it tal ks about 50 gal |l ons per
day per custoner. Do you recall himquoting that?
A | do.
Q And do you know whether that 50 gallons is

neasured at the custoner neter or at the discharge of

the well?
A. | do not know.
Q Ckay. And so you don't know if it

accounts for |ost and unaccounted for water, do you?
A | do not.
Q So you don't know whether it's applicable

to this issue or not?
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A. Correct.

Q Ckay. Do you know, and | believe you
started down this path, but would you expect there to
be a reduced penetration |evel of sw mm ng pools and
irrigation at Confluence water systens than M ssouri -

Ameri can systens?

A. Not directly. But | would be willing to
say is that | -- in the systens that we're talking
about that Confluence owns right now, | would not

expect a proliferation of pools and irrigation.

Q And - -

A. M ssouri-Anmerican's settings are w dely
vari abl e.

Q And when you canme up with the surrogate

| evel of 5,000 gallons per nonth, did you factor in

M ssouri-Anerican into that determ nation?

A It's part of the experience | relied upon,
yes.

Q Ckay.

A O we relied upon.

Q Can you tell nme what other systens you

relied upon?
A | do not have a list. It is based on ny
recoll ection and other Staff's recoll ection of the

| ast several that we had exam ned. And based upon
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our experience when we did have data, there are

situations where we're having to nake these kinds of
estimates soneti nes where we don't have data yet,
such as local public hearing notices and such. But |
did not try to do a detail ed anal ysis of various
syst ens.

Q Ckay. So let's inquire into that a
little further. You said you relied upon M ssouri -

Anerican and sone other systens. Do you recall

t hat ?
A Yes.
Q So your know edge woul d conme about

primarily through a M ssouri-Anerican rate case or a

smal | water conpany rate case. |s that correct?
A. It's fair to say primarily, yes.
Q Ckay. In the last five years, what snall

wat er rate cases have you done?

A. Some of the previous | egacy conpanies for
Confl uence; M ssouri-Anmerican twi ce; | believe
Li berty once. Sone of the conpany nanes bl end
toget her where I'mnot so sure -- certain as a
manager if it was water and sewer. But Argyle

Estates, SK&M and that one m ght have been twice in

the last five years. | believe Raytown perhaps once
in the last five years. There's -- there's a
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handful. |'mcertain that sone of ny staff are
holl ering and wish | could renenber all of them
Q Final line of questioning. You talked
about you're certain that there are custoners not
paying for all their usage. You recall that?
A. If | said that, that's not what | neant.

VWhat | recall is that it's ny belief that it's

i kely, based on the situation and sone of the data,
that sone of the neters are probably not reading
accurately.

Q kay.

A. That sone custoners are receiving nore
wat er probably than what they're paying for.

Q And woul d you agree that generally as
neters age, they read | ow?

A. Yes.

Q kay. And if the neters that were used
for the data provided in this case are the sane
neters that will be used to do billings in the near
future, if they both read | ow, where's the concern?

A. My concern is that the neters need to be
repl aced. The Conpany has agreed to -- well, back
up. The Conpany has agreed to test or repl ace
meters. |f we assune that these neters have

degradi ng quality and the regul ations anticipate that
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t hey woul d have troubl e beyond ten years, and many of

these systens are older than ten years, that as the
Conpany repl aces those neters so that it is
collecting accurate bills, if too |ow of a nunber is
used for the rate design devel opnent, as the Conpany
goes through replaces those neters, the potenti al

exists for over-collection.

Q But that replacenent is going to take
pl ace over a | ong extended period of tinme. |Is that
correct?

A | amoptimstic that the Conpany wll be

pretty aggressive with their nmeter replacenent
pr ocess.
Q They' ve only agreed to test 10 percent a
year, is that correct, and you' ve agreed to that?
A Test or repl ace, yes.
MR, WOODSMALL: No further questions.
JUDGE HATCHER: kay. W'Ill nove to
redirect.
REDI RECT EXAM NATI ON
BY MR VANDERGRI FF:
Q Good afternoon, M. Gateley. The Bench
asked you about problematic data. Wy didn't you
choose to go wth the Conpany's nunbers?

A My concern is that with an average nunber
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that low, if we use that in the rate design, in ny

opinion it was likely that the Conpany woul d coll ect
nore than the anount that eventually they would be
aut horized by the -- by this proceeding to collect.

| f you use too |low of a nunber in assuned sales or in
this case, if we use the nunber presented by the
Conpany, then the result of the rate design would be
a situation where if they actually sold nore than
that, then they would over-collect.

Q And you were al so asked questions about
neters reading low How is that relevant to our
estimate for 5,000 gallons versus the Conpany's
esti mate?

A. Staff used a conservative estinmate
of 5,000, but with a nunber that was so | ow as
presented by the Conpany, it seened to ne likely that
sonme of these older neters were not recording all the
fl ow going through them If we go with the
assunption that for sone of these systens that
Confl uence had purchased that had had no investnent
ina--in atreatnent systemor -- sonetinmes or in
the distribution system that they probably also
hadn't had a lot of investnent in netering. And it's
been ny experience that a | ot of these systens that

have really old neters need that work, need to have
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themreplaced. And we said -- nade a judgnent call.

|f we use the Conpany's nunbers, ny fear is they
over - earn.

Q So there was questions about the AM
neters and testing them 10 percent a year. That was
a mnimum Could they replace nore than the 10
percent? Could they test nore than that 10 percent a
year ?

A Yeah. This isn't specifically related to
the AMs, but yes, for custoner neters, there's
not hi ng preventing the Conpany from having nore rapid
testing or nore rapid depl oynent of replacenent of
nmeters.

Q Wth that said, has any custoners had
their neters repl aced?

A |"mcertain sone have. That would be a
normal , typical situation. For exanple, if the
Conpany had bought a systemthat had substandard
neters pits that weren't insulated well or weren't
deep enough and those neters froze, then Confl uence
woul d have replaced neters and fixed that problem
So | do not have a -- a listing of how many neters
have been repl aced anongst all their systens in the
| ast ten years.

Q Since sone neters have al ready been
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replaced, is it --

MR, WOODSMALL:  Your Honor, | believe that
m scharacterizes M. Gateley's testinony. He wasn't
awar e of any.

JUDGE HATCHER: Yeah. I'm-- I'mafraid
| agree with M. Wodsnmall. He phrased it pretty
particularly that he assuned; | don't think he said
assune, but he -- he believed that there probably
was, but | didn't hear a definitive.
BY MR VANDERGRI FF:

Q Are you assum ng that neters have been
repl aced, or are you relatively sure that any neters
have been repl aced?

A. | am assum ng that sone neters |ikely have
been repl aced because it woul d have been unusual for
a conpany that is generally pretty responsive to
Ssituations, problens, it would be unusual for them
not to have encountered a situation where they had to

repl ace sone neters.

Q So let's assune that sone of those meters
have been replaced. |If neters had been repl aced,
then would new -- woul d those new owners potentially

subsi di ze the cost of the ol der people who are going

to get new neters later? | can rephrase that.
A Yeah. |'m not understandi ng the question.
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Q Al right. Let's assune that sone

meters were replaced. Wuld | ower usage cost
custoners to pay or subsidize the custoners with
ol der neters?

A There can be a situation where if sone
nmeters have been replaced and those readings are
accurate, that those custoners could be paying nore
than -- to cover the anount of noney that a custoner
with a poorly performng neter isn't paying. If the
Conpany's under-collecting from sone custoners,
they could, in theory, as a result of this rate case
proceeding, try to recover that shortcomng. And if
fol ks have an accurate neter, yes, they could be,

al though | don't use that word "subsidizing," they
could be paying nore and folks with an ol der neter
coul d be paying |ess.

MR, VANDERGRI FF:  No further questions.

JUDGE HATCHER: Thank you, M. Gatel ey,
you are excused. | believe we're noving to Ofice of
Publ i ¢ Counsel wi tnesses.

MR, CLIZER W don't have a witness for
this issue.

JUDGE HATCHER: Because |'m | ooki ng at

the list for Issue Five, rate design. Excellent.

That is all the wtnesses that we have on water
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usage, water flowrate. | did not expect us to be

ending this fast. This kind of caught nme off guard
obvi ousl y.

Ckay. Let's talk through this. Wat
time do we want to start tonorrow?

MR, WOODSMALL:  Your Honor, | believe
there is sone possibility that we can finish
tonorrow, so it -- given that, it may be in
everybody's best interest to start at 9:00 and see if
it's possible.

JUDGE HATCHER: Any objections? Sol d.

Ni ne o' cl ock.

And on the schedul e for everyone's
i steni ng conveni ence, the issues | have are only C
and D of the operation and nmai ntenance i ssue.

MR CLIZER  Your Honor.

JUDGE HATCHER:  Yes.

MR CLIZER |I'msorry. You were reading
that out, and | apol ogi ze.

JUDGE HATCHER: No, no, you're good.

MR CLIZER Want to let you know t hat
OPC has chosen to wthdraw I ssue C and wll be
| eavi ng Angel a Schaben off the list of wtnesses as
well. We will be proceeding on just Issue Dwth

just Dr. Marke as our w tness.
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JUDGE HATCHER: Thank you for the
clarification. And the other two issues wll be 21,
corporate allocations; 25, capitalization versus
expense.

MR. WOODSMALL: And while we are
proceedi ng down this road, we also be dropping the
corporate allocation issue.

JUDGE HATCHER: | don't hear any
obj ections. Sol d.

So tonorrow we are down to |Issue D,
operations and nmai ntenance. Since |'mreading stuff
out loud, let nme grab that real quick.

| ssue D is should the Comm ssion order a
di sal | owance related to Confluence's contract-based
busi ness nodel, and if so, how nuch.

That issue and capital -- capitalization
ver sus expense.

MR. WOODSMALL:  Your Honor, and to
further clarify, |I have no doubt M. Thonpson was
going to raise this, that at |east the parties |
t hi nk were going to waive cross on M. Harris and
M. WIIians.

MR. THOWSON: Ri ght.

MR, WOODSMALL: O eaning up the case.

JUDGE HATCHER: So noted. Any ot her
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announcenents before we adjourn for the day?
Excellent. W're off the record and adj ourned.
(Wher eupon, the hearing was adj ourned
until August 16, 2023 at 3:09 p.m)
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