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(April 20, 2018)

JUDGE CLARK: We'Ill go on the record now. The
date is April 20, 2018. It is 10:00 aam W're in Room
305 of the Governor's Ofice Building. The Commi ssion
has set aside this tinme for a Procedural Conference in
the case captioned as In the Matter of the Application
of Rate Increase Request for Liberty Uilities (M ssouri
Water), LLC, d/b/a Liberty Uilities, File No.

WR- 2018- 0170.

My nane is John d ark. I"mthe Regul atory Law
Judge in this natter. W'Ill begin with the attorneys
entering their appearances starting with Liberty
Utilities.

MR, BOUDREAU: Appearing on behalf of the
Applicant Liberty Utilities (Mssouri Water) LLC, |et
the record refl ect the appearance of Paul Boudreau wth
the law firm of Brydon, Swearengen & Engl and. My
contact information |'ve given to the court reporter.

JUDGE CLARK: Thank you, M. Boudreau. And
for the Conmmi ssion Staff.

MS. ASLI N: Casi Aslin for Comm ssion Staff,
and ny informati on has been provided to the court
reporter.

JUDGE CLARK: Thank you, Ms. Aslin. The

O fice of Public Counsel.
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M5. SHEMAELL: Good norni ng, Judge, and thank
you. Lera Shemnell representing the OFfice of the
Publ i c Counsel and the public, and |I've given ny
information to the court reporter. Thank you.

JUDCGE CLARK: Thank you, Ms. Shemwell. Orange
Lake and Sil ver Leaf.

MR. HARDEN: Thank you, Your Honor. Joshua
Harden on behal f of Silver Lake Resorts, Inc. and O ange
Lake County Club, Inc., and | have given ny information
to the court reporter.

JUDCGE CLARK: Thank you, M. Harden. And
Ozar k Mount ai n Condom ni um

M5. G BONEY: For Ozark Mountai n Condom ni um
Associ ation, |I'm Sarah G boney, and |'ve given ny
contact information to the court reporter.

JUDGE CLARK: Is there anybody |I've m ssed?

Not hearing anything, |I'mgoing to go on.

This is going to be a little bit nore infornal maybe
t han nost of these we've seen. Since | set this, |'ve
recei ved sonme additional notions and requests. So |I'm

going to ask at this tine are there any prelininary

nmatters that | need to take up at this tine?
M5. SHEMAELL: | have filed a notion for two
|l ocal public hearings, and |'msure that we will discuss

t hat today and possibly try to find sone | ocati ons.
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JUDGE CLARK: Ckay. It sounds like if this

noves to a contested case, which it looks like it my
very well, then that's going to be very appropri ate.
And I'll note that a 10-day extension was filed by staff

and that extends the deadline so far for the 120 as well
as the 150; is that correct?

M5. ASLIN. That's correct.

JUDCGE CLARK: That kind of gets to one of the
reasons that | called a procedural conference today. At
t he agenda that deni ed Orange Lake's notion to dismss,
the Chairman indicated at that tinme that if O ange Lake
wanted a hearing that they woul d get a hearing. I m
going to just refer to Orange Lake as both Orange Lake
and Silver Leaf.

MR. HARDEN: Absol utely.

JUDGE CLARK: My concern with himdoing that
at the tinme given that Orange Lake had just filed the
previ ous day to agenda for the evidentiary hearing and
there was a suggestion in the order denying indicating
that essentially the small utility rate case rule
doesn't really contenplate intervenors at all. So
certainly that kind of junped the gun on that notion in
that there's nothing prohibiting obviously intervenors
fromrequesti ng a heari ng.

There was a notion filed by M. Boudreau,
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Suggestions in Response, that was filed the sane day
that | -- shortly after | had set this procedural

conf erence. My concern with the Chai rman saying that is
t hat everybody m ght just say okay, well, this is going
to nove to a contested case imedi ately, let's drop what
we're doing on the snall utility rate case tineline.

And that's sonmething that I"'mnot really anxious to do
is see that go away prematurely.

Normal |y, M. Harden, in what you had e-mail ed
out in the way of a procedural schedule, did you
indicate a desire to do away with the other parties --
with the other party trying to reach a prelimnary
di sposition with staff?

MR. HARDEN: Yes.

JUDGE CLARK: In regards to both the notion
for an evidentiary hearing, as well as the suggestions
in opposition of and in those suggestions there are sone
things | agree with and there are sonme things | don't.
W can get to those. Those are things I'd like to talk
about today. So Why don't | start out with, Orange
Lake, why don't you give ne your position in regards to
-- You had sent a procedural schedule. Wat is it
you' re contenpl ati ng?

MR. HARDEN: Sur e. Thank you, Your Honor.

Let nme put it this way. | drafted this proposed
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procedural schedule wth the idea of essentially
grafting onto the tineline which was initially filed
pursuant to the regulation at the commencenent of the
small utility rate procedure essentially grafting on an
evidentiary hearing onto the back of it, set aside three
days in late July based upon actually | believe it was
staff's reconmendati on, or at |east just |ooking at the
cal endar on dates where the Comm ssion woul d be
available in the last -- the last tine we net, | can't
even renenber exactly when that is, and just work
backwards fromthere cul m nating, you know, basically
our idea right now and | guess | would |ike to state our
| egal position is that we believe that Liberty Uilities
woul d mai ntai n and have the burden of proof throughout
this entire process, but for the purpose of this
procedural schedule | guess we would treat the 150-day
di sposition agreenent as the case in chief of Liberty.

So that woul d essentially be the commencenent
of, at least in terns of an evidentiary hearing, would
sort of be the conmmencenent of the case, if you wll.
And the rest | just basically tried to fill in the
vari ous procedural elenents that go into the typical
rate case procedure and that's it.

JUDGE CLARK: Ckay. Thank you.

MR. HARDEN: I nean | think that you bring up
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a very good question, quite honestly, so does Paul, |
guess when we tal k about when does this becone a
contested case.

I don't know if Your Honor or Paul or, quite
honestly, | haven't even formul ated a hard | egal
position on that other than | think that by virtue of
the fact that nmy client has been granted intervention in
this case, okay, and if you | ook at the definition of a
contested case under Chapter 536 as one which requires
an evidentiary hearing | think we are currently a
contested case.

That's our position. Certainly other folks
can have different positions on that. But that's our
position right nowis that we're not waiting to becone
anything. This is a contested case.

JUDGE CLARK: What issue are you contesting?

MR. HARDEN: That was an excel |l ent questi on.
No one has filed testinony. So if there has been any
evidentiary filing, okay, | would be able to sit here
today and | would be able to tell Your Honor, and in
fact all of the parties, what specific issue that we're
cont esti ng. I don't know.

JUDGE CLARK: That | guess gets kind of

directly to nmy concern which is it's not a contested

case just because you say it's a contested case. You
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have to have sonething to contest. What you' ve done so
far that I'mhaving a hard tine getting over the hurdle
for is essentially until a disposition agreenent is
filed at which tinme usually OPC if they have objections
they will request a contested hearing -- or request an
evidentiary hearing at that point. But usually they do
it based upon sonething with which they're di sagreei ng
wi th. I know you're disagreeing with a rate increase
because | assune that's why you filed the notion to
di sm ss.

MR. HARDEN: Ri ght . If I mght respectfully,
I*"mnot sure | would entirely buy into that in order for
it to be a contested case that we have to have sonet hi ng
to contest. I actually don't think that that's the
statutory definition of a contested case. | think it's
one where the rights, privileges of the parties have to
be determ ned after an evidentiary hearing and, in fact,
it's not once | have sonething that, you know, | can't
agree to with Liberty and whenever then at that point it
becones contested. Respectfully | don't believe that
that's the definition of a contested case.

JUDGE CLARK: I'"ll agree with you in regard to
the statutory definitional angle of it. I guess what
|'" msaying here is at least fromthe way you' ve

requested your hearing it sounds |ike what you're sayi ng
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is there's nothing that could be proposed with which you
or your clients would agree wth.

MR. HARDEN: Actually I explicitly wthin the
proposed schedul e say the exact opposite of that which
is there's nothing in this proposed schedul e which woul d
forecl ose a settlenent by ourselves and, in fact, all of
the parties and potentially that's unani nous, et cetera.
So absol utely not, Your Honor.

Silver Leaf, in fact, does not |ike spending a
whol e bunch of noney for no apparent purpose. And we
woul d stand ready and do stand ready today to find sone
type of settlenent. That's a tad bit difficult from our
part fromour side since there is nothing -- there's no
evidence in the record whatsoever. So | can't -- | have
not hi ng to negoti ate agai nst.

JUDGE CLARK: Ckay. M. Boudreau.

MR, BOUDREAU. So which question would you
like me to address?

JUDGE CLARK: \Wherever you would like to
start.

MR. BOUDREAU. We've covered a |l ot of ground
her e.

JUDCE CLARK: Like I said, this is kind of
informal in nature.

VMR. BOUDREAU. Well, there's a |lot of things

TI GER COURT REPORTI NG LLC 10
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we're kind of getting ahead of ourselves on. At sone
point it may be appropriate to brief what's a contested
case and what isn't.

My vague nenory of when | studi ed Chapter 536
is a contested case is one where a hearing is required
by law. That's ny recollection of it. And if that's
the case, if I"'mright on that, then this is not a
contested case.

The Comm ssion can apply contested case type
procedures in their discretion, but it seens to ne, I'I|
circle back to what |'ve already stated -- that event,
that probability hasn't conme about yet. M assunption
is we're still operating pursuant to the small utility
rate procedure and that that doesn't contenpl ate anybody
requesting either an evidentiary hearing or a | ocal
public hearing until nmuch later in the process. And |
think that that's early July, maybe a few days earlier
than July 2 according to staff's rate case tineline.

So you know, for what it's worth, | don't
think -- W don't have a contested case now unl ess the
Comm ssion decides that the small utility rate
proceeding isn't applicable any longer and it's going to
be superceded by a rate case -- typical sort of rate
case procedure that woul d be contenpl ated under file and

suspend which | think it's already ruled isn't

TI GER COURT REPORTI NG LLC
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applicabl e

It just seens to ne that we've gotten ahead of
oursel ves; that these questions may be legitinmate
guestions later down the road but they're not legitinate
guesti ons now.

JUDGE CLARK: Staff, in regard to your
extension thing, this May 24, is that the 150-day
deadl i ne?

MS. ASLIN:  Yes.

MR. BOUDREAU. And the point I'mreferring to
just for your convenience is that it's target day 187 on
one of the options that staff has filed where it says
OPC files request for local hearing. | think the rule
al so indicates that at that tinme OPC can request an
evidentiary hearing. That event is scheduled for -- it
says cal endar due date July 2. That's what |I' m | ooki ng
at .

JUDGE CLARK: Just a second.

MR, BOUDREAU:. | think it's page 5 of 5 on
staff's rate case tineline.

JUDGE CLARK: |I'mnot |ooking at that. |
wanted to |l ook at staff's filing in regards to -- or not
staff, | wanted to | ook at when the O fice of Public

Counsel files for a hearing.

VMR. BOUDREAU. Are we |ooking at the rule?

TI GER COURT REPORTI NG LLC 12
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JUDGE CLARK: Yes.

MR, BOUDREAU: | think it's subsection 17 of
the rule, | believe. If you | ook at the rate case
tineline that staff has filed, that's, | think -- | may

be wrong about that. Excuse ne.

JUDGE CLARK: |I'mgoing to have to |l ook into
this alittle further because, as you indicated, you
just filed this today, your request for a public
hearing. So | haven't had a chance to | ook into that
yet .

MR, BOUDREAU. Those two things | think
procedurally are tied together, both the request for
| ocal public hearing and request for evidentiary
hearing, | believe. That's nmy understanding of the
rul e.

JUDGE CLARK: Gkay. I'mgoing to have to | ook
at that later. Al right. Anybody el se have anything
they want to say on that?

M5. ASLIN: About the rule or about further
I ssues?

JUDGE CLARK: Well, before we nove on to other
i ssues, Ms. G boney, | have not heard fromyou. 1've
heard from M. Harden who represents sone of the
custoners in the area, but | haven't heard fromthe

condom ni um associ ati on which is the only other

TI GER COURT REPORTI NG LLC 13
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i ntervenor on behalf of sone of the custoners. Do you
have a position in regard to this?

M5. GBONEY: |'Il state the obvious that you
said, we haven't filed anything. W would be happy to
sign on to a proposed procedural schedule that's been
of fered by Orange Lake, although |I've heard everyone --
or certain parties say they think it's premature. W'd
be happy to agree to that. W also agree with the
statenment that proposing this schedul e woul dn't
forecl ose settlenent of sone or all of the issues. |
think my client has fewer issues, and they're mainly
service related, but that's about the only position we
woul d take in this case.

We'd |like an evidentiary hearing to be able to
address those or short of that to be able to reach sone
ot her type of settlenent which would address those
probl ens.

JUDGE CLARK: Ckay. Al right. Any other
I ssues?

M5. ASLIN. | would just say that staff would
agree with M. Boudreau that this is a little premature
and we will -- day 120 is next Tuesday, and | think
staff would prefer to focus on that and day 150 ri ght
now and what we could get settled before focusing on a

hearing, and | would also just like to note that staff

TI GER COURT REPORTI NG LLC
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woul d want direct testinony included in the proposed
procedural schedule. W wouldn't want our day 150 to
just stand --

JUDGE CLARK: Say that again, please.

M5. ASLIN. We woul d want direct testinony
added to a procedural schedule if we were to go to
hearing. At this point it is not included.

JUDGE CLARK: Ckay.

MR HARDEN: It would nmake a | ot of sense.

JUDGE CLARK: Here's what |'mgoing to say,
because |'ve given this sone thought. |[|'ve had an
opportunity nowto listen to sone of the parties weigh
in. | do think the filing for an evidentiary hearing at
this tineis alittle premature.

| do think since the Conm ssion decided that
we were not going to nove it out of the small utility
rate case procedure | want to give that an opportunity
to do ideally what it's supposed to do which is sonewhat
streanline the process and that's mainly by giving an
opportunity for the utility and staff to see if there's
any sort of agreenent they can reach regardl ess of
whet her or not other parties are going to oppose that.
"' mgoing to assune right now that they are.

After that -- So ny tendency right now woul d

be not to deny the notion but just to kind of sit on it
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and grant it after that 150 disposition agreenent is
filed.

MR. BOUDREAU. Gant it or rule on it?

JUDGE CLARK: Let's say rule.

MR. BOUDREAU. Because there are sone ot her
things I1'd like to address, one of which is standing.
You' ve al ready brought that up.

JUDGE CLARK: Ckay. You'll have an
opportunity to do that. Let's say rule on it. However,
like | said, | believe the Chairman was quite cl ear when
he said that the intervenors could have an evidentiary
hearing if they wanted one and if it is, in fact,
necessary. Both of those need to be addressed. So
that's ny tendency to do. | didn't want anybody to be
out there with bated breath waiting for ne to rule on a
notion that I'mtelling you right now l'mgoing to sit
on.

Ms. Shemnel | .

M5. SHEMAELL: Public counsel, and | don't
know t he case, was denied |ocal public hearings in a
smal | water case and was interested in getting our
interest and actually having | ocal public hearings on
the record. This utility has two very different areas
and we wanted to bring that to the Conm ssion's

attention. And | ooking at the procedural schedule as it

TI GER COURT REPORTI NG LLC 16
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m ght work out, June was kind of open. W were | ooking
at getting sonmething out there to say to the Conm ssion
we are interested in |ocal public hearings if they
becone necessary and just to alert the Conm ssion
because, again, Noel, Mssouri is about as far southwest
as you can get and not be in Arkansas. It's |like you
can walk fromthere to Arkansas. So it's a | ong ways.

JUDGE CLARK: | have famly down there. 1|'m
nore than happy to go down there to a public hearing and
that side of the state. So | don't have a problemw th
t hat what soever.

Certainly regardless of standing for -- | keep
wanting to say Orange Leaf but that's the yogurt place
-- Orange Lake, regardless of standing for Orange Lake,
certainly the rule gives the Ofice of the Public
Counsel standing. So |'mgoing to assune given that
they're taking an interest that they nay al so have an
interest in evidentiary hearing clearly if they're
having interest in |ocal public hearings. It appears
that they may be thinking that direction.

|"mcertainly -- I'mnot going to pre-rule on
anyt hi ng because | haven't had a chance to read, fully
read through your request for |ocal public hearings but
you m ght want to discuss with the other parties to see

if you can reach sone sort of agreenent as to when those
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m ght occur.

M5. SHEMAELL: Yes, sir. Thank you.

JUDGE CLARK: Are there any other issues or
matters that need to be addressed by the Conmm ssion?

MR. BOUDREAU. | don't know that they need to
be addressed by the Comm ssion, Judge. But wthout in
any way wai ving any argunent | may nmake later on as to
standi ng or any other issue necessity for an evidentiary
hearing, if you were to go up and nmark off those three
days for an evidentiary hearing at the end of July as
had been proposed by M. Harden and | didn't know about
it, I wouldn't be squealing about it. And | can
understand your interest in future planning if this
thing goes -- in fact goes to an evidentiary hearing.

JUDGE CLARK: | haven't even tried to plan a
vacation for nyself this sumer.

MR. BOUDREAU. | don't want to waive any
argunent | mght make that it would be inappropriate to
have a hearing, but | can understand why you m ght | ust
go up and cross off a few days.

JUDGE CLARK: Wthout tying you to anything,
it sounds like in regards to at least, if it gets to a
poi nt where there is a necessity for a procedural
schedule, it sounds like this my at |east be in the

range of what you're looking at. Don't answer that
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guesti on.

MR, BOUDREAU. We can certainly tal k about
dates when that tinme cones. |'mjust saying just to --
given the tight tinme franes that we have to work with
this in a small conpany rate case proceeding, it my
make sone sense just to lock in a few days, |like | said,
w t hout wai ving any argunents, w thout having this used
against me in the future.

JUDGE CLARK: Under st ood.

MR, BOUDREAU. Gkay. Does that nmake any sense
to everybody el se here?

MR. HARDEN. M. Boudreau, | very nuch
appreci ate the shadow scheduling of the evidentiary
heari ng.

MR. BOUDREAU. That's a nice term

MR. HARDEN. | would say this though, and
again if Your Honor wants to do that to nake sure that
we have three days bl ocked at sone point in tinme, that's
great. This schedul e was based upon an actual litigated
process in which it's not just the evidentiary hearing
whi ch affords due process as | think OPC wll point to
mul ti ple exanples within case | aw.

If | get an evidentiary hearing within 48
hours of ny notice of it, that's going to fall short as

far as we're concerned. That being said, again, |
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appreci ate what M. Boudreau suggests there and | guess
just as a final note | want to nake sure that |
understand the intention here. So the notion by ny
client on the evidentiary hearing we shoul d not
anticipate a ruling either positive or negative,
granting, dismssing, whatever it is, we should not
anticipate that until My 24?

JUDGE CLARK: If that's -- Yeah, that is what
is contenplated as the 150-day di sposition agreenent.
That's where | see nyself addressing it. | think
understand and | think |I've been quite open to your
client's desires in that this is kind of a new thing,
having a very active intervenor in a small conpany rate
case so early. | understand that you want to
participate as early in the process as possible, and
|"ve tried to facilitate that.

So given the other option which is to deny
your notion and possibly wait for you to refile it, |
think it would just be easier to make a ruling then.

M5. SHEMAELL: On the 24th?

JUDGE CLARK: Yes. O let's say around the
24t h --

M5. SHEMAELL: Sure.

JUDGE CLARK: -- give or take a day or so.

MR. BOUDREAU. So that's a de facto --

TI GER COURT REPORTI NG LLC
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JUDGE CLARK: The main reason is that | don't
know -- the 24th, | don't know when that relates to the
next com ng agenda.

MR. BOUDREAU:. So that woul d represent a de
facto nodification of the procedural rule, right?

JUDGE CLARK: \What ?

MR. BOUDREAU. That's the clarification |
need. You're tal king about ruling after the 150-day
mar k which is not what the rule provides for. | nean it
doesn't even provide for the filing of a request until

sonetinme later. That's ny point.

JUDGE CLARK: | wunderstand what you're saying
but you're tal king about -- Wen you're tal ki ng about
the contenplating of a filing, | assune that you're

tal ki ng about the rule in regard to when OPC can file
for an evidentiary hearing; is that correct?
MR. BOUDREAU. It's correct. |'massunmng --
JUDGE CLARK: And again, the intervenor did
not nention it.
MR. BOUDREAU. |'m assum ng that the
I ntervenor doesn't have any greater rights than OPC
woul d have, assuming if they have any rights at all
JUDGE CLARK: Well, I'mnot saying greater or
| esser, nmaybe just different. |1'mnot going to speak to

that. Obviously at the end of the day this is not ny
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say-so. The Comm ssion will have to rule on whether or
not they get an evidentiary hearing. That's why |I'm not
tying nyself to the 24th because this is going to have
to go before an agenda.

MR. BOUDREAU. And to respond to M. Harden in
terns of the hearing dates that we've tal ked about, |
wasn't suggesting that that would be the only thing, you
know. There will obviously be sonme di scussi ons about
ot her events leading up to that. | didn't want to
suggest that that was the only thing I was recomendi ng
happen.

JUDGE CLARK: Ckay. That's noted.

MR. BOUDREAU. Oh, | do have one other thing.
Public counsel has filed a notion for |ocal public
hearing. Should |I contenplate responding to that in the
normal tinme that | respond to notions or is that going
to be held in abeyance as wel | ?

JUDGE CLARK: |If you want to go ahead and
respond to that, you may. | haven't had an opportunity
to take nore than a cursory look at it because it was
handed to ne as | cane into this procedural conference
and | haven't had an opportunity --

M5. SHEMAELL: We're certainly confortable
with you holding it in abeyance.

JUDGE CLARK: Like I said, I"'mnot going to
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make a decision in regards to that. Go ahead. |If you
want to go ahead and nmake any argunents, you're
certainly wel cone to do so.

MR, BOUDREAU. Very good. Thank you.

JUDGE CLARK: Are there any other matters or
ot her issues that need to be addressed by the Comm ssion
at this tinme?

MR. BOUDREAU: | don't believe so.

JUDGE CLARK: (Ckay. Hearing none, we will go
off the record and this will be adjourned.

MR. BOUDREAU. Thank you.

M5. SHEMAELL: Thank you, Judge.

(OFf the record.)
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