BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

 

 

 In the Matter of a Commission Inquiry into
             )


the Possibility of Impairment without 
)

Case No. TW-2004-0148
Unbundled Local Circuit Switching When  
              )

Serving the Enterprise Market 
)

 

  

OFFICE OF THE PUBLIC COUNSEL'S COMMENTS REGARDING IMPAIRMENTS IN THE ENTERPRISE MARKET

 

The Office of the Public Counsel will not now request the Public Service Commission of Missouri to institute a proceeding to take evidence on the possibility that competitive local exchange companies may be impaired without unbundled local circuit switching when serving the enterprise market.  At this time, Public Counsel has not been made aware of any CLEC or potential customer that will be impaired or detrimentally affected by the Federal Communications Commission’s finding in its August 21, 2003 Triennial Review Order that no such impairment exists.


While Public Counsel believes that it maybe in the best interests of the Missouri consumers of broadband and other advance telecommunications services for the PSC to make an investigation into whether or not there exists a potential for impairment of CLECs to compete with ILECs without access to unbundled local circuit switching in the enterprise market, these does not appear to be any specific locational impairment which would trigger a PSC proceeding. 

Public Counsel asked a number of potential customers that might fall into enterprise market if they would be adversely affected by the FCC’s finding of non-impairment.  While the companies were concerned about the effect on real competitive choices, at this time it did not cause them any present concerns.  To date, no CLEC has come forward to allege an impairment of its ability to compete without the unbundling of local circuit switching for specific enterprise markets.

While the Commission's duty transcends the immediate interests of the CLECs, and the Commission as the guardian of the public interest has a broader interest and can investigate the specific facts concerning the Missouri enterprise market, without specific customer or specific competitor concern and evidence of impairment there appears to be little need for an investigation at this time.

Section 455 of the Triennial Review Order notes that “After the 90-day period, states may wish, pursuant to state-determined procedures, to revisit whether competitive LECs are impaired without access to unbundled local circuit switching to serve enterprise customers due to changes in the specified operational and economic criteria.”  The section allows the Commission to use the FCC petition process after the 90-day period if the factual circumstances change regarding the operational and economic criteria delineated by the FCC.  The order speaks of “state-determined procedures,” which suggests that the complaint process, a generic investigation or an interconnection agreement arbitration could be the procedural basis for pursuing an affirmative finding of impairment necessary to petition the FCC to waive its no impairment finding.

Public Counsel suggests to the Commission that an investigation into impairment does not appear to be necessary at this time.

Public Counsel has provided courtesy copies of this motion to counsel who regularly appears before the Commission representing telecommunication companies.
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