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December 1, 2006

Honorable Cully Dale

Secretary of the Commission

Public Service Commission

PO Box 360

Jefferson City, MO 65102

                    RE:
In the Matter of a Proposed Rulemaking To Create Chapter 37 – Number Pooling and Number Conservation Efforts. 
Case No. TX-2007-0086

Dear Ms. Dale:

The Office of the Public Counsel submits its comments to the proposed rules comprising Chapter 37 relating to number pooling and number conservation as published on November 1, 2006, in the Missouri Register. 

INTRODUCTION

The Office of the Public Counsel supports the Public Service Commission proposed rules as the lawful and reasonable extension of its jurisdiction over the operations of telecommunications companies and the promotion of the goals in Section 392.185, RSMo 2000.  The monitoring, audit and management of numbering resources is essential to telecommunications now and in the foreseeable future. 

 Public Counsel has  long recommended to the Public Service Commission that number conservation measures rather than new area codes, especially overlay area codes, were the best course of action to protect and promote the health, safety and welfare of the state and the economic, civic and social life of Missouri communities and the public interest in general. 

As early as the 1995 area code relief, Public Counsel maintained that telephone numbers, NXX codes, and NPAs (area codes) were not the property of any one telephone customer, telephone company, or the telecommunications industry as a whole.  These numbers were the resources and property of the public and were an essential element of the public switched network and the national communication system.  How the telephone numbering system was designed, expanded and modified and how these key telecommunications resources were to be used and conserved, assigned and allocated,  was vital to the public interest.  Numbering resources as a public resource should not be governed by the industry without meaningful state regulatory oversight and without public involvement.

This importance of numbering resources as a public resources came to the forefront in the area code relief plans in the late 1990’s.  The plans were usually developed and supported by a small segment of the telecommunications industry.  Major ILECs sponsored the plans as “consensus plans,” but there was little, if any, input from customers, local government officials, and civic and economic leaders. 

Public Counsel argued for the Commission to take an active and aggressive role in area code relief because the Commission has jurisdiction to hold hearings and make the final decision on area code relief plans under its general regulatory authority over the operations of telecommunications companies in the state and over the conditions and methods of providing service.  (Section 386.250 and Section 392.520, RSMo 2000)   The Commission exercised its authority, rejecting the overlay relief plan for the 314 area code proposed by SWBT and creating the 314/573 geographic split supported by Public Counsel. (Case No. TO-95-289).

The Commission established a case at Public Counsel’s urging to investigate numbering resources and conservation and the future need for new area codes in Missouri. (Case No. TO-96-1)


In Case No.TO-98-212, Public Counsel conducted a study and filed its recommendation that consumers be spared the cost, inconvenience and confusion of another area code relief plan by consolidating rate centers used for billing and routing calls, by assigning telecommunications companies blocks of 1,000 numbers rather than 10,000 number blocks, and by pooling numbers so companies can use numbers in the same exchange.


The central issue was not that areas were running out of numbers, but rather it was the inefficient way in which the blocks of NXXs are distributed to telephone companies, wireless carriers, paging companies and new competitive telephone companies.  Public Counsel urged a common sense change in the method of doling out numbers to take the pressure off adding new area codes.  


It is in this context and with this history that Public Counsel views the Commission’s proposes rules for number pooling and number conservation efforts.  Public Counsel supports the rules in general, with a few cautionary comments.

COMMENTS

4 CSR 240-37.010         General Provisions

4 CSR 240-37.020         Definitions

4 CSR 240-37.030        Thousands-Block Number Pooling

4 CSR 240-37.040   
  Requests for Review of the Decisions of the North American 

Numbering Plan Administrator or the Thousands-block Pooling    Administrator

4 CSR 240-37.060        Reporting Requirements

4 CSR 240-37.050        Reclamation

Public Counsel generally supports the rules as a lawful exercise of the Commission’s authority.  These rules fall within scope of the Commission’s jurisdiction under state law and within the scope of its delegated authority from the Federal Communications Commission under the Federal Telecommunications Act of 1996.


Public Counsel also supports the rules as a reasonable process and procedures for number pooling and number conservation in Missouri.  Most of the rules reflect a practice that is similar to existing practice under the FCC rules and are compatible with those rules.  Public Counsel does not see that the rules impose an unreasonable burden on carriers, even though there may be additional reporting requirements and some variations from the FCC text and practice.


The proposed rules standardize and codify the numbering conservation process. Like proper regulations, these rules give notice and certainty to the carriers and to the public of the procedures and requirements and expected outcomes.  It avoids an ad hoc practice, such as the process that developed for the applications to overrule rejection of NXX blocks. 


The Commission does not have to parrot every word of the FCC regulations and does not have to copy each comma and period for these rules to be valid.  Under delegation, the Commission has discretion on how to tailor the rules to Missouri and the needs of this state without violating the scope of its authority.  Variations in the text or some reporting requirements do not nullify the rule so long as there is not an essential conflict and incompatibility with the federal requirement.


The reporting requirements provide the Staff and the Commission with a means to obtain from the carriers the information to make informed decisions and to efficiently and effectively monitor and audit the numbering resources on behalf of the public.  These reporting requirements are reasonable and not onerous burden on a carrier.


However,  the written rule itself cannot hope to carry out its intent and purpose without a reasonable exercise of discretion and a practical and logical application of the text by those who administer the rules.

The small ILECs have raised some concerns with the definition of exempt carriers. Public Counsel is also concerned that these rules may result in subjecting rural telephone customers in areas with no competition to surcharges to fund Local Number Portability or number pooling and other conservation efforts that may be premature or unneeded given the status of competition in the rural exchanges and rate centers.  The Commission should assure itself that the rules are clear enough so that measures that serve no practical and real benefit to the consumer do not automatically apply when logic would indicate an alternative course.  The rules should give clear direction to the Staff as administrators of these rules so that the rules do not negate logic and consideration of the operative facts at work and defeat the intent and purpose. 

 Public Counsel does not want the LNP or number conservation to stand as an impediment to competitive entry, but it also does not want ratepayers to pay for a very distant or unlikely entry of competitors. The issue of “exempt carriers” and the triggering factor under the rules seem to be issues that can be practically resolved without eroding the two fold purposes at work.

CONCLUSION


Public Counsel believes that these rules are lawful and reasonable. With some considerations to address the issues Public Counsel raised, Public Counsel supports the rules.

Please circulate these comments to the Commission.  Thank you in advance for your assistance in this matter.









Very truly yours,







/:/ Michael F. Dandino






Michael F. Dandino (MBE 24590)







Deputy Public Counsel

cc: Counsel of Record

      Lewis Mills, Public Counsel

      Barbara Meisenheimer, Chief Utility Economist
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