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RESPONSE OF THE OFFICE OF THE PUBLIC COUNSEL TO MISSOURI-AMERICAN WATER COMPANY’S SUGGESTIONS IN SUPPORT OF ITS MOTION TO DISMISS, AND REQUEST TO BE INCLUDED IN THE PROCEEDINGS IF THE COMPLAINT IS REFERRED TO MEDIATION

COMES NOW, the Office of the Public Counsel, and respectfully responds to Respondent Missouri-American Water Company’s (MAWC’s) Suggestions in Support of its Motion to Dismiss, filed November 3, 2003.  Public Counsel believes that the suggestions provided by MAWC in support of its Motion to Dismiss are not persuasive, and that the case should not be dismissed.  Public Counsel supports the consolidation of this matter into the pending general rate case, because the substantial overlap of issues make these matters appropriate for consideration together.  However, in the event that the complaint is severed from the rate case and referred to mediation, Public Counsel believes that it is vital that Public Counsel be included in all mediation sessions, in order to represent the interests of the public.  Public Counsel further objects to the mediation sessions being confidential, as the matters which would be under discussion are matters which greatly impact the public interest.

SUGGESTIONS IN OPPOSITION TO THE MOTION TO DISMISS

1.
On October 22, 2003, MAWC filed its Answer to the over earnings complaint filed by the Staff of the Public Service Commission (Staff) in Case Number WC-2004-0168 (now consolidated with WR-2003-0500.)  That answer included a Motion to Dismiss, and an alternative request to refer the matter to mediation.  However, MAWC did not file its suggestions in support of the Motion to Dismiss until November 3, 2003, after being so directed by the Commission in an Order dated October 29, 2003. 


2.
In its Suggestions, MAWC alleges that the Staff’s complaint is unlawful for a variety of reasons.  The primary bases for these allegations appear to be that:



a. the Staff is not a proper party which may initiate proceedings before the Commission;



b. even if the Staff is a proper party to bring a complaint, the Commission may not direct the Staff to file a complaint except after having received evidence that a complaint should be pursued, and



c. no complaint may ever be filed alleging that rates charged pursuant to a tariff approved by and on file with the Commission are unjust or unreasonable.

None of these allegations can withstand scrutiny, and, indeed, the legal authority cited in support of these propositions fails to provide a legal basis for any of these arguments.


3.
A “complaint” is “the initial pleading that starts a civil action and states the basis for the plaintiff’s claim.  ” Black’s Law Dictionary, 7th ed.  As such, it is not a finding of fact or a conclusion of law.  Complaints may be initiated before the Public Service Commission by the Commission, on its own motion, the public counsel, the Commission’s staff, or “any person or public utility who feels aggrieved by a violation of any statute, rule, order or decision within the commission’s jurisdiction.”  4 CSR 240-2.070.  After a complaint is filed, the Commission may utilize a number of options, including: deciding whether the complaint is sufficient to state a claim, ordering its Staff to conduct an investigation and conducting a hearing on the complaint. Id.   


4.
The Commission’s Staff are persons employed by the Commission as “trained engineers, accountants, attorneys, financial analysts and other specialists who provide technical expertise in the area of utility regulation.”  [Tr. Vol. 2, Local Public Hearing, Oct. 15, 2003, p. 4.]  The Staff is a recognized party to proceedings before the Commission, and is represented before the commission by the general counsel’s office. 4 CSR 240-2.040.1.  


5.
MAWC erroneously relies on the case of Union Electric v. Public Service Commission, 591 S.W.2d 134 (Mo. App. W.D. 1979), to suggest that the Commission may not initiate a proceeding before itself.  However, the case cited has little to do with the proposition it is claimed to support.  In that case, the court ruled that a person who was appointed to the Commission, and who had previously been a party to a proceeding before the Commission, could not participate in deciding that case.  This is a classic conflict of interest decision, along the lines of a matter in which a prosecutor is appointed to the bench.  That a prosecutor cannot then sit as the judge on a case which he or she filed as a prosecutor is so basic to the concept of judicial ethics it is clear why this case
 was decided as it was.  


6.
Complaints may be filed before the Commission pursuant to Sec. 386.390 et. seq. RSMo (2000).  Complaints may be filed by the Commission (or those persons designated by the Commission to act on its behalf pursuant to Sec. 386.240 RSMo) or other persons and entities.  Historically, the Commission’s investigatory duties (See, e.g., Sec. 386.330 RSMO) have been delegated to the Commission’s professional Staff.  This division, which is clarified in the Commission’s Rules, allows the appointed five-member Commission to sit as fact-finders in all cases within its jurisdiction.  Indeed, the Commission’s rule regarding the filing of a complaint, 4 CSR 240-2.070, specifically provides a mechanism for the Commission Staff to initiate a complaint.  This argument is without merit.


7.
MAWC’s argument that, somehow, the Staff cannot bring a complaint before the Commission without the Commission having first determined that a violation of law or Commission rule has no merit either.  In fact, for the Commission to make a definitive finding without basing that finding on evidence brought to it as the result of the complaint process or other legitimate proceeding before the Commission would probably be voided as arbitrary and capricious.  MAWC’s claim in this regard is based on a misreading of the authority cited by it on this point.


8.
Specifically, MAWC’s reliance on State v. Carroll, 620 S.W.2d 22 (Mo. App. S.D. 1981), is misplaced.  Contrary to the implication in MAWC’s suggestions, the Carroll case merely requires that, before the Commission’s general counsel may file a complaint in the circuit court, the Commission must first determine whether a violation has occurred.  See, 620 S.W.2d, at 24.  Under the theory set forth by the Company, no complaint could ever be filed, because the Commission could not ever entertain allegations in a complaint until it had heard the case on the merits.


9.
MAWC displays a misunderstanding regarding whether the different burdens of proof required to sustain a rate increase application (on the Company) and a rate decrease complaint (on the Complainant, here, Commission Staff) are “irreconcilable in the matters at hand.”  (Suggestions in Support of Motion to Dismiss, at p. 8).  This is nonsense.  In the world of litigation, parties commonly file both claims and counter-claims.  The party filing a claim has the burden of proof.  MAWC has no grounds to suggest that the Commission is not competent to sift through the evidence in support of conflicting claims and determine which party, if any, has met its burden on any particular issue.  In a case such as this one, where the competing claims rest on differing interpretations of the same evidence, it makes absolutely no sense to squander valuable Commission time by conducting a lengthy rate case evidentiary hearing, and then, at some future date, re-run the same hearing in a complaint case setting.  Proceeding with the rate increase request on a separate track than the complaint case will only serve to increase litigation expense for the Company, an expense it will undoubtedly seek to pass on to its customers.


10.
Finally, MAWC makes a claim that, if accurate, would preclude the Company itself from ever seeking a change in rates.  At its point III, MAWC states, without any citation to legal authority, that the Staff’s complaint “fails to state a claim on which relief may be granted in that the rates currently being charged by MAWC are in accordance with an ‘order or decision’ of the Commission and deemed to be just and reasonable and cannot, by definition, be ‘excessive.’”  As the Company as not attempted to cite any legal authority to support this proposition, Public Counsel does not believe it is necessary to present any further response.

Conclusion

The suggestions presented by Missouri-American Water Company in support of its Motion to Dismiss the Staff’s over earnings complaint are without merit.  The Staff is a proper party to bring a complaint before the Commission.  A complaint is merely an allegation, subject to decision by the Commission, after it receives evidence in the case.  In that respect it is no different than an application by a utility company seeking a rate increase.  The statutory authority relied on by MAWC does not support its claims.  Current Missouri law, including regulations of the Commission specifically allow the Commission Staff to file complaints before the Commission.


WHEREFORE, Public Counsel respectfully requests that the Commission overrule Missouri-American Water Company’s Motion to Dismiss the Staff’s Complaint.
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� This case is known as the Slavin case in regulatory circles.  The case concerns a matter in which Commissioner Slavin, prior to her appointment to the Commission, was a party to a contested case.  The opinion states merely that a Commissioner who was a party cannot then sit in judgment on the case.
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