BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of Missouri-American Water
)

Company’s Tariff Sheets Designed to 

)

Implement General Rate Increases for Water 
)

and Sewer Service Provided to Customers in
)
Case No. WR-2000-281

the Missouri Service Area of the Company
)

SUGGESTIONS OF THE OFFICE OF THE PUBLIC COUNSEL RELATED TO THE REMAND OF CERTAIN ISSUES TO THE PUBLIC SERVICE COMMISSION FOR FURTHER FINDINGS OF FACT

 AND CONCLUSIONS OF LAW


COMES NOW, the Office of the Public Counsel, and respectfully submits to the Missouri Public Service Commission the following Suggestions Regarding the Remand by the Circuit Court of issues in the above-captioned case for further findings of fact and conclusions of law, and other matters as set forth in the Commission’s Order Setting Prehearing Conference and Directing Filing (Order) dated January 22, 2004.  Public Counsel believes that WR-2000-281 currently is a “live” case in controversy, but that a subsequent Commission Order in Case No. WR-2003-0500 may render at least some of the issues in WR-2000-281 moot.  As will be discussed below, moot issues are not generally decided by courts unless they fall into an exception to the mootness doctrine.  Public Counsel believes that exceptions to the mootness doctrine may apply to some issues pending on remand to the Commission.

History

1.
Public Counsel concurs with the description of the Cole County Circuit Court’s decisions on the various petitions for review from the Commission’s decision in WR-2000-281.  In essence, the Court affirmed the Commission decision on the prudency of the decision to construct a new water treatment plant, and setting rates using the district specific pricing method.


The Court reversed the Commission regarding the accounting treatment given to the premature retirement of the old St. Joseph treatment plant and remanded that matter to the Commission for further decision.  The Court further reversed and remanded, for further findings of fact and conclusions of law, issues related to phasing-in the rate increase; rates set for the Joplin, and the level of distribution costs allocated to industrial customers in St. Joseph.


2.
Eventually, this case was remanded, in its entirety, to the Public Service Commission.  The Commission was directed to make further findings of fact and conclusions of law regarding the three issues where the Circuit Court determined it was unable to decide whether the Commission’s Order was lawful and reasonable.  The case returned to the Commission approximately May 12, 2003.  Missouri-American Water Company (MAWC or Company) filed its application for a new rate increase on May 19, 2003.  That matter is currently pending before the Commission.  The operation of law date for the new case, WR-2003-0500, is April 16, 2004.

3.
After the operation of law date, it is expected that the Company will file new tariff sheets which reflect the decision in the Commission’s Report and Order in WR-2003-0500.  At that point, the tariffs currently in effect in most of MAWC’s service districts
 will cease to be effective, and become void.  Going forward, customers will be billed on the basis of those new tariffs, which will reflect the revenue requirement and rate design ordered by the Commission in WR-2003-0500.  To the extent that any party believes that any part of that Commission decision is unlawful or unreasonable, it may petition to the Circuit Court for review of the Commission’s decision.


4.
The January 22 Order asked parties to address: 


--whether the issues remanded for further findings of fact and conclusions of law must still be decided by the Commission?


--whether any relief can be “realistically obtained” with respect to the inter-district subsidy drawn from Joplin, the requested phase-in or rates or the allocation of distribution costs to industrial customers in St. Joseph?

--what can the commission do to allow the questions that have been reviewed and decided by the Circuit Court
, but not yet addressed by the Court of Appeals to move forward on appeal more quickly?

Suggestions Regarding the Status of the Case


5.
Public Counsel believes that these questions can be answered through consideration of the mootness doctrine.  The Commission’s decision in respect to case number WR-2003-0500, which will be rendered prior to any appellate decisions being rendered in regard to further court review of WR-2000-281, may moot a number of the outstanding issues from the former case.


6.
Addressing the last question first, the fastest way for the parties to be able to perfect their appeal on the issues which have been decided would be for this Commission to issue an order containing sufficient findings of fact and conclusions of law on the issues remanded for that reason to allow meaningful judicial review of those decisions.  See, Noranda Aluminum v. Public Service Commission
, State ex rel. Coffman v. PSC, 
 and State ex rel. AG Processing, Inc. v. Thompson. 


7.
The issue before the Commission is whether, and under what circumstances, the issues raised in WR-2000-281 are, or soon will be, rendered moot.  An issue is moot when a judgment rendered on that issue has no practical effect on an existing controversy.  In situations where tariffs on which an appeal is based have been superseded by new tariffs, courts generally consider issues related to the old tariffs moot, and refuse to consider them.  State ex. rel. Missouri Public Service Commission v. Fraas
.  

8.
Courts will only consider “moot” issues in limited circumstances.  As stated in State ex. rel. Jackson County v. Missouri Public Service Commission,
  

“While courts should not generally decide moot issues, a court has discretion to review a moot case where the case presents a recurring unsettled legal issue of public interest and importance that will escape review unless the court exercises its discretionary jurisdiction.”
 

In the Jackson County case, the Court determined that the claims did not fall into the above exception, because they were “not likely to escape appellate review in 

future controversies.”
 


Courts will also occasionally decline to dismiss a case which becomes moot if the mooting event occurs after the case has been argued and submitted.  In such a case, both dismissal and decision is within the discretion of the court. State v. Eyberg.


9.
Courts narrowly interpret the question of whether the issue is one that is in the public interest.  In re Southwestern Bell Telephone Co’s Proposed Revision to General Exchange Tariff, P.S.C. Mo- No. 35.
  Generally once an event occurs that makes a court decision unnecessary, or where the court cannot effectively grant relief, the courts will dismiss the appeal.
 


10.
When the Commission issues its Report and Order in WR-2003-0500, the tariffs currently in effect are likely to become obsolete.  Therefore, the legal challenges to those tariffs will become moot.  Likewise, the legal rationales contained in the Commission’s prior report and order are the basis for those tariffs.  When a new report and order issues, a new cost of service will be determined on a going forward basis and new tariffs will take effect.  Therefore, whether the issues currently on review can survive the mootness doctrine depend on whether they fit into the exception to that mootness doctrine.


11.
The parties timely petitioned for review of the WR-2000-281 case, and that the case was argued and submitted for decision to the Circuit Court.  The Circuit Court has remanded the case to the Commission for further proceedings which may or may not require further argument.  As a result, whether to allow this case to continue toward an eventual decision would be discretionary, and could fall into one of the narrow exceptions to the mootness doctrine.  However, it is unclear whether this exception would apply only at the Commission and Circuit Court level, or whether this exception would also apply to a request that the Court of Appeals review the Circuit Court’s decision.  


12.
The other exception to whether a case is moot is whether the “issue raised is one of general public interest and importance, recurring in nature and will otherwise evade appellate review unless the court exercises its discretionary jurisdiction”.   State ex rel. Missouri Cable TV Ass'n v. Missouri Public Service Commission
.  Whether an issue can meet this standard after new rates take effect depends on the circumstances of the case.


13.
Rates approved by the Commission are presumptively valid, State ex. rel. Utility Consumers’ Council v. Public Service Commission,
 and when those rates are superceded by new tariffs, a court may no longer grant relief based on the old tariffs.  State ex. rel. PSC v. Fraas.
  Therefore, whether any relief is available depends on whether an exception to the mootness doctrine applies.  Public Counsel believes that some of the issues in WR-2000-281 are likely to become moot, but that some, for example, the issue of whether the rates should have been “phased in” is the type of unsettled issue which is capable of repetition and yet could evade effective review.  Therefore, Public Counsel asks the Commission to act expeditiously on the remanded issues in WR-2000-281 so that, if further review becomes necessary, it can occur.

Conclusion

The Circuit Court remanded the entire case in WR-2000-281 back to the Commission until such time as it makes the findings of fact and conclusions of law the Court instructed it to make.  Once those findings and conclusions are made, the Circuit Court can render a final decision in the case.  At that time, any party wishing to appeal may proceed to the Court of Appeals.  However, in the meantime, a subsequent Order by the Commission in case number WR-2003-0500 could render some of the issues in this case moot.  While some of the issues may still be justiciable under exceptions to the mootness doctrine, a court may be able to decide, in its discretion, not to hear some or all of the issues arising under WR-2000-281.  Public Counsel believes that a few issues from WR-2000-281 are of the type that are unsettled issues of public interest which are capable of being repeated and yet evading meaningful judicial review.  However, further delay will not serve the interests of any of the Company’s customers nor of the Company itself.


WHEREFORE, it is respectfully requested that the Commission act on the remanded case as quickly as possible so that the parties may continue to pursue such issues on review as may be just and proper.

Respectfully submitted,
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� WR-2000-281 does not include the company’s service territories in the areas which were formerly served by St. Louis County Water Company or United Water, Jefferson City.


� The issues: (1) the prudency of the new St. Joseph treatment plant, (2) the shift from single tariff pricing and (3) the treatment of the premature retirement of the old St. Joseph treatment plant.


� 24 S.W.3d 243 (Mo. App. W.D. 2000).  


� 121 S.W.3d 534 (Mo. App. W. D. 2003).


� 100 S.W.3d 915, 922 (Mo. App. W.D 2003) (Upon remand under Noranda, Public Service Commission retains jurisdiction over entire case until findings of fact and conclusions of law are issued.) 


� 627 S.W.2d 882, 885 (Mo. App. W.D. 1981).


� 985 S.W.2d 400 (Mo. App. W.D. 1999).


� 985 S.W.2d, at 403.


� Id.  


� 671 S.W.2d 26 (Mo. App. S.D. 1984).


� 18 S.W.3d 575 (Mo. App. W.D. 2000).


� 18 S.W. 3d, at 577.


� 917 S.W.2d 650, 652 (Mo. App. W.D. 1996).


� 585 S.W.2d 41 (Mo banc 1979)


� 627 S.W.2d, at 885.
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