                         


                        STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 1st day of April, 2003.

In the Matter of the Joint Application for Approval of the
)

Acquisition by Philadelphia Suburban Corporation of the
)
Case No. WM‑2003‑0133

Stock of AquaSource Development Company


)

  

ORDER APPROVING SALE OF STOCK

 


Syllabus:  This order approves the sale by AquaSource, Inc., of the stock of AquaSource Development Company, a Missouri-regulated water utility company, to Philadelphia Suburban Corporation, a Pennsylvania corporation not regulated by the Missouri Public Service Commission, as requested in the joint application filed on October 4, 2002, with the Commission.  The proposed transaction is part of a larger transaction, a chart of which is shown on Exhibit C of the application and which is attached hereto.

Brief Procedural History


On October 22, 2002, the Commission issued notice to interested parties and set November 21, 2002, as an intervention date.  No one intervened.  On October 31, 2002, the joint applicants requested a protective order that was issued on November 13, 2002.  

Authority Sought in the Application


The joint application sought authority under Section 393.190
 and Commission Rules 4 CSR 240‑2.060(1) and (12) for AquaSource, Inc., to sell the stock of AquaSource Development Company to Philadelphia.  According to the application, the proposed transaction will have no immediate effect on the rates charged or service provided by AquaSource Development Company.  The joint applicants anticipate that the local management will remain substantially in place and the staffing levels will not be materially disturbed.  AquaSource Development Company is expected to continue to operate in much the same manner as it currently does and will continue to be fully subject to all applicable laws, rules, and policies governing the regulation of Missouri public utilities.

Not Detrimental to the Public Interest


The application further pointed out that the Commission has traditionally applied a “not detrimental to the public interest” standard to transfer cases.
  Indeed, the joint applicants stated, they believe that Philadelphia’s acquisition of AquaSource Development Company will affirmatively benefit customers.  Some of those benefits are (1) that the proposed acquisition would place water and wastewater operations in the hands of an experienced company and industry leader whose sole focus is the provision of high quality utility service at reasonable prices; (2) that the current customers will be served by a large, fiscally‑sound company that has the capability to finance necessary capital additions; (3)

that, as the second largest investor‑owned water and wastewater utility system in the country, Philadelphia enjoys economies of scale through the mass purchasing of goods (e.g., chemicals and equipment) and the provision of centralized services (e.g., the system‑wide administration of employee pension and benefit plans); (4) that Philadelphia is committed to providing its customers with the highest quality service at the lowest reasonable price; and (5) that the proposed acquisition offers expanded opportunities for AquaSource Development Company’s employees which, in turn, will benefit customers by making it easier to recruit, develop, and maintain a skilled workforce. 

Stipulation and Agreement


On March 12, 2003, the parties filed a unanimous stipulation and agreement.


In the stipulation and agreement, the parties noted that AquaSource Development Company furnishes regulated wastewater service to approximately 13 customers in a portion of Morgan County, near Laurie, Missouri.  Philadelphia, duly organized and existing under the laws of the Commonwealth of Pennsylvania, serves approximately two million residents in six states.  Under the purchase agreement dated July 29, 2002, attached as Exhibit B to the application, Philadelphia will acquire all of the issued and outstanding shares of common stock of AquaSource Development Company.


Briefly restated, the stipulation and agreement included:

1. The parties’ recommendation that the Commission find the stock acquisition is not detrimental to the public interest and, further, authorize the stock acquisition; and

2. Philadelphia and AquaSource Development Company’s agreement to the following:

(a)
Philadelphia will keep records supporting the allocations of corporate charges to AquaSource Development Company, AquaSource/RU, Inc., and AquaSource/CU, Inc.,
 but will not request rate recovery of the charges above the previously‑allocated per‑customer levels;

(b)
They will not seek to recover the amount of any acquisition premium in any proceeding involving AquaSource Development Company, Inc., AquaSource/RU, Inc., or AquaSource/CU, Inc.; and


(c)
There will be no change in the deferred income taxes of AquaSource Development Company, AquaSource/RU, Inc., and AquaSource/CU, Inc.

Staff’s Suggestions

According to its suggestions in support of the unanimous stipulation and agreement filed on March 14, 2003, Staff stated that it and the Office of the Public Counsel believed

that safeguards were necessary before the proposed transaction could be approved so as to ensure against any detriment to the ratepayers.  After negotiation, Staff now believes that it and Public Counsel have obtained sufficient safeguards to warrant approval.  


The Staff was especially interested in ensuring that corporate allocations for all AquaSource entities operating in Missouri be identified, supported, and recorded.  In response to Staff’s concerns, Philadelphia agreed to maintain records on this matter and also agreed not to seek rate recovery of corporate charges above the previously‑allocated per‑customer levels.

Other safeguards included the commitment by the joint applicants not to seek to recover the amount of any acquisition premium in rates in any Missouri proceeding.  In addition, the joint applicants also agreed that there would be no change in the deferred income taxes of AquaSource Development Company, AquaSource/RU, Inc., or AquaSource/CU, Inc. Thus, the Staff believes the stipulation and agreement has adequately addressed the concerns of the Staff and offers protection to the ratepayers of Missouri.  Staff therefore requested that the Commission approve the stipulation and agreement.


No one responded to Staff’s pleading.

Discussion


In the present case, AquaSource Development Company proposes to transfer all of its issued and outstanding common stock to Philadelphia.  Section 393.190 requires the approval of this Commission in order for a regulated utility to sell its stock.  The statute does not contain a standard to guide the Commission in the exercise of its discretion; that standard is provided by the Commission’s own rules.  An applicant for such authority must state in its application “[t]he reason the proposed sale of the assets is not detrimental to the public interest.”
  A court has said of Section 393.190, “The obvious purpose of this provision is to ensure the continuation of adequate service to the public served by the utility.”
  To that end, the Commission has previously considered such factors as the applicant’s experience in the utility industry; the applicant’s history of service difficulties; the applicant’s general financial health and ability to absorb the proposed transaction; and the applicant’s ability to operate the assets safely and efficiently.

Findings of Fact


Philadelphia is already in the business of providing public water service and is thus capable of operating AquaSource Development Company’s system.  There is no opposition on the record to the proposed transaction. 

Conclusions of Law


Based on the pleadings and the unanimous stipulation and agreement, the Commission has concluded that the proposed transaction is not detrimental to the public interest.  “The Commission may not withhold its approval of the disposition of assets unless it can be shown that such disposition is detrimental to the public interest.” 
 


Since no detriment to the public interest appears on the record, the Commission will approve the proposed transaction.

IT IS THEREFORE ORDERED:
1. That the joint application filed on October 4, 2002, by AquaSource Development Company and Philadelphia Suburban Corporation is approved.

2. That Philadelphia Suburban Corporation and AquaSource Development Company must advise the Missouri Public Service Commission within ten business days after the transaction has been closed, by filing a pleading in this case.

3. That the parties hereto are ordered to comply with the unanimous stipulation and agreement filed on March 12, 2003.

4. That this order will become effective on April 11, 2003.







BY THE COMMISSION








Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Hopkins, Senior Regulatory Law Judge

� All citations to statutory authority are to the year 2000 Revised Statutes of Missouri, as currently supplemented, unless otherwise indicated.


� State ex. rel. City of St. Louis v. Public Service Commission, 73 S.W.2d 393, 400 (Mo. 934).


� AquaSource Utility holds all of the common stock of AquaSource/CU, Inc. (the former Capital Utilities) and AquaSource/RU, Inc. (the former Riverside Utility Company), both of which provide regulated water service and, in the case of AquaSource/CU, regulated wastewater service in Missouri.  AquaSource Utility, a Texas corporation, is not a Missouri�regulated utility.  Because Philadelphia is acquiring the stock of the corporate parent of AquaSource/CU and AquaSource/RU, the Joint Applicants do not believe that Commission approval of this aspect of the proposed transaction is required.  See e.g., Order Closing Case, Re Acquisition of Citicorp, Inc. by Ameren Corporation Parent Company of Union Electric Co. d/b/a Ameren UE, Case No. EO-2002-1082 (June 13, 2002); Order Closing Case, Re Proposed Acquisition of American Water Works Company by the German Corporation RWE AG, Case No. WO-2002-206 (December 13, 2001); Order Closing Case, Re United Water Company Missouri, Inc. for Authority for Lyonnaise American Holding, Inc., to Acquire Common Stock of United Water Resources, Inc., Case No. WM-2000-318 (December 7, 1999); Report & Order, Re Merger of American Water Works Company with National Enterprises, Inc. and the Indirect Acquisition by American Water Works Company of the Total Capital Stock of St. Louis County Water Company, Case No. WM-99-224 (March 23, 1999); Report & Order, Re SBC Communications, Inc. and Ameritech Corporation, Case No. TM-96-76.


� Commission Rule 4 CSR 240�2.060(12)(C).  


� State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App., E.D. 1980).


� See In the Matter of the Joint Application of Missouri Gas Energy, et al., Case No. GM�94�252 (Report and Order, issued October 12, 1994), 3 Mo. P.S.C.3rd 216, 220.


� Fee Fee Trunk Sewer, 596 S.W.2d at 468.
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